page 1 


1 UNITED STATES DISTRICT COURT 

2 EASTERN DISTRICT OF NEW YORK 

3 - 

4 BLUE CROSS AND BLUE SHIELD OFNEW JERSEY, INC., et al., 

5 Plaintiffs, 

6 -against- 98 Civ. 3287 


(JBW) 


7 PHILIP MORRIS, INCORPORATED, et al., Defendants. 

3 -xROBERT A. FALISE, LOUIS KLEIN, JR., 

9 FRANK MACCHIAROLA, CHRISTIAN E.MARKEY, JR., as Trustees, 

10 Plaintiffs, 

11 -against- CV97-7640 


(JBW) 

12 THE AMERICAN TOBACCO COMPANY, R.J.REYNOLDS TOBACCO COMAPNY, B.A.T. 

13 INDUSTRIES, PLC., BROWN & WILLIAMSONTOBACCO CORPORATION, PHILIP MORRIS 

14 INCORPORATED, LIGGETT GROUP, INC.,LORILLARD TOBACCO COMPANY, 

15 Defendants. -x 

16 

17 Videotape Deposition of GRAHAM 

18 READ, held at the offices of Dewey 

19 Ballantine LLP, 1301 Avenue of the 

20 Americas, New York, New York, commencing at 

21 9:17 a.m., Thursday, March, 16, 2000, 

22 before David Levy, CSR, a Notary Public of 

23 the State of New York. 
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BY: TIMOTHY M. BROAS, ESQ. 

36 West Wacker Drive 
Chicago, Illinois 60601-9703 
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SEVAN OGULLUK, Jones Day Reavis & Pogue 
TOM KRAUSE, LVS, Legal Videographer 


VIDEOGRAPHER: This is tape number 

one of the videotape deposition of 
Mr. Graham Read taken by plaintiff in the 
matter. Blue Cross and Blue Shield of New 
Jersey, Inc., et al., versus Philip Morris, 
Inc., et al.. In the United States District 
Court, Eastern District of New York, case 
number CV 98-3287 (JBW). 

This deposition is being held at the 
offices of Dewey Ballantine, 1301 Avenue of 
the Americas, on March 16, 2000 at 
approximately 9:17 a.m. My name is Tom 
Krause of the firm of Interim Court 
Reporting located at 545 Fifth Avenue, New 
York. I'm the legal video specialist. The 
court reporter is David Levy in association 
with Interim Court Reporting. 

Counsel please Introduce themselves. 

(Introductions made.) 

MR. HEFTER: Michael Hefter of Dewey 
Ballantine on behalf of the plaintiffs in 
the Blue Cross, Blue Shield case. 

MR. KAYNE: Alexander Kayne, Dewey 
Ballantine on behalf of Plaintiffs Blue 
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1 

2 Cross, Blue Shield. 

3 MR. LAROCHELLE: Dennis LaRochelle, 

4 Orrick, Herrington & Sutcliffe, on behalf 

5 of plaintiffs in the case, Falise vs. 

6 American Tobacco, also In the Eastern 

7 District of New York, Case Number CV 99 

8 7392 (JBW). And this deposition has been 

9 cross-noticed in that case. 


10 

MR. 

BROAS: 

Tim Broas, Winston & 

11 

Strawn, for Phillip Morris in the Falice 

12 

case. 



13 

MR. 

SMITH: 

Fred Smith for Brown & 

14 

Williamson 

In the 

Blue Cross case. 

15 

MS . 

OWENS: 

Jill Owens for BAT 

16 

Industries 

In Falise, National Asbestos 

17 

Workers, and Blue 

Cross. 

18 

MR. 

HEFTER: 

: And what firm are you 

19 

from? 



20 

MS . 

OWENS: 

Simpson Thacher. 

21 

MS . 

BROWDY: 

: Michelle Browdy, 

22 

Kirkland & 

Ellis, 

for Brown & Williamson 
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Tobacco Corporation in the National 
Asbestos Workers case and in the Falise 
case. I'm not here on behalf of Brown & 


Williamson in the Blue Cross case, but by 
agreement of the parties, I can attend but 
not participate in that portion of the 
deposition. 

MR. HEFTER: That is consistent with 
my understanding. 

MR. SHEFFLER: Bruce Sheffler, 
Chadbourne & Parke, for British American 
Tobacco Company. 



MR. 

OGULLUK 

: Sevan Ogulluk from 

Jones, 

Day. 




DR. 

DAVIS: 

Kim Davis, Chadbourne & 

Parke. 

MR. 

LOSS : 

Greg Loss, Chadbourne & 

Parke, 

for 

BATCO. 



VIDEOGRAPHER: Will the court 


reporter please swear in the witness. 

MR. HEFTER: Before we do that, I 
just have a question about the gentleman 
from Jones Day. Who are you here on behalf 
of? 

MR. OGULLUK: I'm here on behalf 
of — I'm sorry, what was your question? 

MR. HEFTER: Who are you here on 


behalf of? 

MR. OGULLUK: Steven Bennett. 

MR. HEFTER: I don't know who Steven 
Bennett is. I don't think that he's a 
party to the case. What party? 

MR. OGULLUK: For R.J. Reynolds 
Tobacco Company. 

MR. HEFTER: And you're not here on 
behalf of R.J. Reynolds in the Blue Cross 
Blue Shield case, is that correct? 

MR. OGULLUK: That is correct. 

MR. HEFTER: And I'm sorry, the 
gentleman sitting over there — 

MR. SHEFFLER: He's with my firm. 

MR. HEFTER: Okay, sorry. I just — 
these things get confused, and as I'm sure 
you're aware, too, I want to make sure who 
everybody is here. 

Also, before we swear the witness, 
as a professional courtesy to — I don't 
need to extend that professional courtesy 
because he's here. 

Bruce, why don't you introduce 
yourself on the record when you get a 


chance to settle in. 

MR. BROWN: Sure. I can do it right 

now. 
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MR. HEFTER: That will be great 
because we're about to begin. 

MR. BROWN: Brian M. Brown from the 
Law Offices of Peter G. Angelos, 
representing the plaintiffs in the National 
Asbestos Workers case. 

MR. HEFTER: I think now we can 
swear the witness. 

GRAHAM READ, having been duly 

sworn by the Notary Public, was examined 
and testified as follows: 

EXAMINATION BY 
MR. HEFTER: 

Q. Mr. Read, hi. My name is Michael 

Hefter. We introduced ourselves in the hallway. 

Before I get started, I notice from 
your expert report that you testified in the 
Minnesota Blue Cross and Blue Shield case, is 
that correct? 

A. At deposition. 

Q. Correct. And just so the record is 

10 

11 

clear, I may be using the term "Blue Cross and 
Blue Shield, and to the best of my ability, I 
will try to distinguish between the Blue Cross 
and Blue Shield of Minnesota case as 
distinguished from the Blue Cross and Blue 
Shield of New Jersey case, which is the case 
that my firm is representing Blue Cross and Blue 
Shield plans in. I will try my best to do that. 
A. Okay. 

Q. Before we really get started here, 

I know you have testified before, so let me just 
set forth some basic ground rules. I will be 
asking you some questions today. Your counsel, 
Mr. Sheffler, may or may not object on various 
occasions. Unless he instructs you not to 
answer, you can go ahead and answer the 
question. 

If a question is confusing or 
unclear to you, let me know. I'll try to 
rephrase it if I can. 

We have some refreshments here. If 
at any time you need some coffee, water, juice 
or sustenance, please let me know. We'll try to 
accommodate you. 

II 
12 

A. Thanks very much. 

Q. I will also try not to speak over 

you. If you can try not to speak over me, the 
record will be, I hope, clearer that way. So 
why don't we just get started. 

Who is your current employer? 

A. British American Tobacco Company. 

BATCO for short. 

Q. And do you know who the parent 

company of BATCO is today? 

A. I know who the holding company is 

BATCO is. 

Q. And what is the — 
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A. 

British American Tobacco Holdings, 

15 

Ltd. 



16 

Q. 

Within the corporate 

family of the 

17 

B.A.T. companies, how do you refer to the parent 

18 

holding company? 


19 

A. 

Could you push that 

question past 

20 

me again so 

I can understand what 

you're saying? 

21 

It's a very 

complex organization 

and I just need 

22 

to think about the nature of the 

question that 

23 

you asked. 



24 

Q. 

I'm still trying to 

figure it out 

25 
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1 myself, too. Within the B.A.T. family of 

2 companies, and I understand that there are many 

3 subsidiaries to the company, there is a 

4 corporate organization that sits at the top, is 

5 that correct? 

6 A. Yes. British American Tobacco pic. 

7 Q. And is that entity referred to in 

8 any special way within the company? 

9 A. Again, as you might imagine, within 

10 the B.A.T. group, the initials B.A.T. are 

11 featured everywhere so people tend to use 

12 shorthand notation for B.A.T. and people within 

13 the company, of course, know what that refers 

14 to, so there's a lot of shorthand usage of 

15 that — those initials, and therefore, it's 

16 really quite complicated to give you a sort of 

17 unique definition of what phrases we use. Most 

18 people think they are employed by B.A.T. I'm 

19 employed by BATCO. I'm part of the B.A.T. 

20 group. 

21 Q. So if an individual within the 

22 company uses the term "B.A.T.," it's not 

23 necessarily the case that they are referring to 

24 the holding company, BATCO, or any other 

25 

page 13 
page 14 

1 subsidiary. 

2 MR. SHEFFLER: Object to the form. 

3 Go ahead. 

4 A. That's my general understanding, 

5 yes. 

6 Q. Okay. Have you also been employed 

7 by BATCO? 

8 A. No, I haven't. 

9 Q. Okay. When did you commence your 

10 employment with BATCO? 

11 A. I started in 1976, February '76. 

12 Q. And was there a point in time when 

13 you left BATCO? 

14 A. Yes, I did. I left BATCO in 

15 November 1998 to join Rothmann's International. 

16 Q. And at the time in November of 

17 1998, was Rothmann's owned or was it a 

18 subsidiary of the parent company? 

19 A. It had no relationship to that 

20 company. 

21 Q. Was there a point in time when 

22 Rothmann's International was acquired by B.A.T.? 
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A. Yes. 

MR. SHEFFLER: Objection to the 

14 

15 

form. 

MS. OWENS: Object to the form. 

A. Yes, it's my understanding that 

merger negotiations were announced, I think it 
was on the 11th of January 1999, and I believe 
that at least for an everyday usage point of 
view, from June 7th, 1999, Rothmann's 
International was in effect part of or owned by 
the B.A.T. group. 

Q. Would it be fair to say that, as a 

result of the merger or whatever corporate form 
that they used, I'm not holding you to that, as 
a result of the merger, I will call it, you then 
became employed by BATCO? 

MR. SHEFFLER: Object to the form. 
A. Again, for my simplest 

understanding, not quite. I signed a contract 
to actually, to take effect from July the 1st, I 
think it was, 1999. Of course, under the merger 
rules, I have — B.A.T. had options, I had 
options, as to whether I wished to return to the 
former company or exit from the company. I had 
rights and benefits pertaining to Rothmann's 
International, and I was in a phase of 

15 

16 

negotiation about whether I would reenter 
employment with B.A.T., BATCO. 

Q. And at some point in time, you did 

reenter employment with BATCO? 

A. That's correct. 

Q. And what date was that? 

A. The contract effect date was from 

the 1st of July, I believe. 

Q. Since July 1st, 1999, you have been 

employed by BATCO, is that correct? 

A. That's correct. 

Q. What is your current job title? 

A. Head of strategic research. 

Q. What are your job responsibilities 

as head of strategic research? 

A. I don't have the full job 

description in my head but to just give you a 
brief — 

Q. That would be fine. 

A. — I in effect have the 

responsibility to BATCO, looking after medium 
and long-term research, looking after the 
scientific and regulatory sciences group, and 
the subdivisions that fall within that. 

16 

17 

Q. Whom do you report to today? 

A. My reporting line is through the 

manager of the Southampton research center, 

Irwin Kausch. 
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5 

Q. 

How do you spell his last name? 

6 

A. 

K-a-u-s-c-h. 

7 

Q. 

Does Dr. Dixon report to you? 

8 

A. 

No longer, no. 

9 

Q. 

Was there a point in time when 

10 

Dr. Dixon 

reported to you? 

11 

A. 

There have been a number of 

12 

occasions 

when Dr. Dixon has reported to me. 

13 

yes. 


14 

Q. 

Do you have a CV, Mr. Read? 

15 

A. 

You mean with me at the moment? 

16 

Q. 

I'll get to that question next. 

17 

But do you have — 

18 

A. 

I don't have a CV with me 

19 

personally, no. 

20 

Q. 

And when you say with you, you do 

21 

not have 

the CV with you today. 

22 

A. 

I don't, no. 

23 

Q. 

Did your counsel ask you to bring 

24 

your CV with you today? 

25 
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1 

A. 

I think I have produced one, if not 

2 

for this 

case, for other cases, and I'm sure it 

3 

resides in some record somewhere or other that 

4 

lays out 

my history and appointments and posts 

5 

that I've 

had within the company, past and 

6 

present. 


7 

RQ 

MR. HEFTER: Counsel, to date, I 

8 

don't believe we have received a CV for 

9 

Mr. 

Read and I'd just request that we, at 

10 

your earliest possible convenience, that 

11 

you 

provide one to me. 

12 


MR. SHEFFLER: Okay. I hear your 

13 

request. 

14 


MR. HEFTER: Why don't we get the 

15 

expert report. 

16 


(A pause in the proceedings.) 

17 

Q. 

What is your current address. 

18 

Mr. Read? 


19 

A. 

My personal address? 

20 

Q. 

Correct. 

21 

A. 

It's — the name of the house is 

22 

called Bush House, Green Lane, Chillworth, 

23 

Southampton, Hampshire; post code, zip code SO 

24 

167 JW. 


25 
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1 

Q. 

And what is your current business 

2 

address? 


3 

A. 

It's British American Tobacco, 

4 

Regence Park Road, Shirley, Southampton. 

5 

Q. 

Is that — were you finished? 

6 

A. 

Yes. 

7 

Q. 

Is that where the Southampton 

8 

research 

facility is? 

9 

A. 

That's correct. It's on the site 

10 

of the manufacturing location as well. 

11 


MR. HEFTER: Why don't we go ahead 

12 

and 

mark this as Read Exhibit 1. 

13 


(Deposition Exhibit (Read) 1, 
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expert report of Graham Read, marked for 
identification, as of this date.) 

MR. HEFTER: We're marking for the 
record Read Exhibit 1, which is the expert 
report of Graham Read. It purports to be 
dated January 26, year 2000. 

Q. Would you take a look at the report. 

(Handing document to witness.) 

Q. Have you ever seen this document 

before, Mr. Read? 

A. Yes, I have. 

19 

20 

Q. Are you familiar with the document? 

A. Yes, I am. 

Q. Did you draft this document? 

A. In essence, yes. 

Q. When you say "in essence," what do 

you mean by that? 

A. Well, again, as you'll appreciate, 

I have participated in other cases and 
therefore, over time, I've provided information. 
I've looked at various elements, and this is, in 
effect, an appropriate collation of comments and 
written information that I provided to the 
lawyers. 

Q. Would it be fair to say that, after 

you provided the information to the lawyers, 
that the lawyers themselves actually typed this 
document up? 

MR. SHEFFLER: Object to the form. 

A. Yes, it was provided to me in final 

draft form, the typing of which was conducted by 
someone other than myself. 

Q. Were there previous drafts of the 

expert report? 

A. Again, not wishing to be difficult, 

20 

21 

but of course I've produced a number of these 
documents. I don't tend to dwell on them for 
any great length of time and to the best of my 
knowledge, there were one or two typographical 
errors, there were one or two elements that on 
rereading, as you do on any document after some 
time has elapsed, I didn't feel that the English 
actually conveyed the meaning quite as clearly 
as I would have liked, and I made a few changes. 
They weren't very substantive. They were more 
of a grammatical presentation nature. 

Q. Would it be fair to state that in 

the drafts that you have seen of this document, 
that you did not make any substantive changes on 
drafts that you had seen? 

A. That's correct, to the best of my 

knowledge. 

Q. Could you turn your attention to 

page 15 of the document. 

A. Yes, I'm there. 

Q. Is that your signature, Mr. Read? 

A. Yes, it is, yes. 
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23 Q. Do you recall signing this document 

24 on or about January 26, 2000? 

25 

page 21 
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1 A. Yes, I do. 

2 Q. You testified earlier that, or just 

3 before, that you provided your thoughts to 

4 counsel. 

5 Which counsel did you provide those 

6 thoughts to? 

7 MR. SHEFFLER: Object to the form. 

8 A. Again, it's really quite difficult 

9 for me to be absolutely specific because over a 

10 number of years I've met with a number of firms, 

11 a number of individual lawyers. But in 

12 principle, probably through Chadbourne & Parke 

13 would be the principle group that I've had 

14 conversations and discussions. 

15 Q. Can you identify anybody 

16 specifically at Chadbourne & Parke that you had 

17 discussions about this particular report in this 

18 case? 

19 A. In terms of the mechanics of 

20 getting it to me and getting it signed, I had 

21 some — a very preliminary discussion at the 

22 firm with Greg Loss, and I think then it 

23 arrived — it may have arrived at my home, I 

24 don't remember — sometimes it is, sometimes it 

25 

page 22 
page 23 

1 isn't, depending if I'm traveling or not — 

2 either at home or at work, I read through the 

3 final draft and signed it. I returned it back 

4 to Chadbourne & Parke. I think it's Chadbourne 

5 & Parke. There is always the possibility that 

6 it was Kirkland & Ellis, but — I'm sorry to be 

7 vague, but they are just lawyer firms to me. 

8 It's the content that I'm concerned about. 

9 Q. Do you have any recollection about 

10 having any discussions with anybody, any lawyer 

11 at Kirkland & Ellis, regarding this report in 

12 the Blue Cross and Blue Shield of New Jersey 

13 case? 

14 A. Again, I'm sorry to be — appear 

15 vague. And I know it's a matter of significance 

16 to yourself, but as I say, my concerns have been 

17 for the content. And I may well have done, but 

18 I have spoken over the years to so many people 

19 that I don't tend to keep a sort of mental 

20 record or a log of it. And I might have done, I 

21 have to say I might have done. I can't remember 

22 in detail. 

23 Q. Well, I'm not just talking about 

24 over the years, Mr. Read. I'm talking about 

25 

page 23 
page 24 

1 since January 1st, 2000. So let me just repeat 

2 the question. 

3 MR. SHEFFLER: Well, I think you — 

4 you have plumbed the depth of his 
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knowledge. He is told you he can't recall. 
You can ask the question 16 times, but he's 
going to tell you the same thing. He can't 
recall. Why don't we move on. 

MR. HEFTER: Well, let me ask the 
question. If he says he can't recall, I'm 
entitled to probe his recollection. If he 
can't recall, he can't recall. 

A. Now, you narrowed it down from the 

turn of the year, I'm pretty sure that it was 
principally with Greg Loss about the mechanics 
of getting the document to and from the 
appropriate offices to meet the deadlines for 
submission. And I think, but I won't say for 
certain, but I think it was actually Kim Davis 
in the Chadbourne & Parke office that probably 
facilitated the movement of documents to and 
from me. 


Q. You're talking mechanic — 

A. Yes, the mechanics. 


24 

25 

Q. Let me ask you from a substantive 

respect, have you had any discussions with 
anyone other than Mr. Loss and Ms. Davis — 

A. It's Mr. Davis. 

Q. I'm sorry, I was about to apologize 

to him — 


A. Dr. Davis. 

Q. — about the content of this report 

in the Blue Cross and Blue Shield case? 

A. I don't believe I had a discussion 

with any other lawyers. 

Q. We're on page 15, is that correct? 

A. Yes. 

Q. It lists your prior testimony, and 

I assume this is prior testimony in U.S. Tobacco 
and Health Litigation; is that correct? 

A. Correct. 

Q. Have you testified at a deposition 

in any case other than a case involving the 
United States Tobacco and Health Litigation? 

A. No, I haven't. 

Q. Is this a complete list of all the 

testimony that you have provided in U.S. Tobacco 
and Health Litigation? 


25 

26 

A. I think you may have to help me 

there by what you mean, "Testimony." 

Q. Deposition or trial. 

A. To the extent that I have — I'm 

sorry, that these actually cover all of that? 

Q. Correct. 

A. Indeed they do. I'm sorry, I 

misunderstood your question. 

Q. You testified in the Minnesota Blue 

Cross and Blue Shield case, as I think you've 
testified earlier, is that correct? 

A. Yes. 

Q. Did you prepare a written expert 
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report in the Minnesota Blue Cross and Blue 
Shield case? 

A. I believe one was prepared. 

Q. Were you designated as an expert 

witness in the Minnesota Blue Cross and Blue 
Shield case? 

A. That's my understanding. 

Q. Did you testify at trial in the 

Minnesota Blue Cross, Blue Shield case? 

A. No, I did not. 

Q. Were you designated as an expert 


26 

27 

witness in the — let me back up for a second. 

On what subject matters were you 
designated as an expert witness in the Minnesota 
Blue Cross and Blue Shield case, if you recall? 

A. Essentially in the field of 

biological research and biological sciences, 
which reflect my own background as it relates to 
the company's activities, and relevant external 
research. 

Q. Would it be fair to say that your 

expert report in the Minnesota Blue Cross and 
Blue Shield case covers the same general topics 
as the topics covered in Read Exhibit 1? 

MR. SHEFFLER: Object to the form. 

A. In general, from the best of my 

recollection, I believe that to be the case. 

Q. It says here that you testified at 

a deposition in the Oklahoma versus 
R.J. Reynolds case; is that correct? 

A. That is correct. 

Q. And you were designated as an 

expert witness in the Oklahoma case? 

A. I was, yes. 

Q. Did you prepare an expert report in 


27 

28 

the Oklahoma versus R.J. Reynolds case? 

A. Again, essence, very similar to 

this document we have before us, yes. 

Q. But you did prepare a written 

report, as far as you recall? 

A. I believe that to be the case, yes. 

Q. Were you designated as an expert in 

the Massachusetts versus Philip Morris case? 

A. Yes, I was. 

Q. And did you prepare a written 

report in the Massachusetts versus Philip Morris 
case? 

A. Yes, essentially on the lines as 

the document before us. 

Q. And when you say "the document 

before us," you're referring to Read Exhibit 1, 
is that correct? 

A. Correct. That's correct. 

Q. In the Engle versus R.J. Reynolds 

case, it says here that you testified at 
deposition in that case; is that correct? 

A. That's correct, yes. 
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23 

Q. 

Did you testify at trial in that 

24 

case? 


25 



page 

28 


page 

29 


1 

A. 

I did not. 

2 

Q. 

Did you prepare an expert report in 

3 

that case? 


4 

A. 

I believe so. 

5 

Q. 

And do you recall what the general 

6 

subject matter of your expert opinions in the 

7 

Engle case was? 

8 


MR. SHEFFLER: Object to the form. 

9 

A. 

I believe it was essentially similar 

10 

to Exhibit 1 

before us. 

11 

Q. 

Did you prepare an expert report in 

12 

the Ironworkers case? 

13 

A. 

I believe so, yes. 

14 

Q. 

And do you know when you submitted 

15 

your expert 

report in the Ironworkers case, to 

16 

plaintiffs in that case? 

17 


MR. SHEFFLER: I object to the 

18 

form. 

It assumes that he submitted the 

19 

report 

. 

20 


MR. HEFTER: Let me rephrase that. 

21 


MR. SHEFFLER: He didn't, I can tell 

22 

you. 


23 


MR. HEFTER: In fact. I'll just 

24 

strike 

that. 

25 



page 

29 


page 

30 


1 

Q. 

It indicates here that you testified 

2 

at trial in 

the Ironworkers case, is that 

3 

correct? 


4 

A. 

That's correct, yes. 

5 

Q. 

What's your general recollection of 

6 

the general 

subject matters of your testimony in 

7 

the Ironworkers case? 

8 

A. 

Essentially that which is covered 

9 

in Exhibit 1 

is the subject matter to which I 

10 

presented myself at trial to answer questions 

11 

on. 


12 

Q. 

Did you testify as a fact witness 

13 

in the Ironworkers case? 

14 

A. 

I think it was as an expert 

15 

witness. 


16 

Q. 

And when you say you think it was 

17 

as an expert 

witness, do you think it was 

18 

exclusively 

as an expert witness? 

19 

A. 

Again, I — I apologize to appear 

20 

vague, but - 

- I know that in law, these 

21 

subtleties have great significance, but to 

22 

scientists, 

facts are the basis on which they 

23 

form judgments and opinions and you exercise 

24 

expert view 

on them. So it gets a little bit 

25 



page 

30 


page 

31 



1 blurred in my own mind, but I believe I was an 

2 expert witness. And if I was asked a particular 

3 series of facts, I'd give my best recall on 

4 those particular facts at trial. 
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Q. Let me turn to page two of the — 

actually, I apologize. I'm going to go back to 
the list of testimony, and I apologize for 
switching that on you. 

A. It's 15 again? 

Q. Page 15, correct. In the Minnesota 

case, did you receive any compensation for 
providing expert deposition above and beyond 
your compensation as an employee of BATCO? 

A. No, not at all. 

Q. Would the same be true for all of 

the testimony listed here? 

A. That's correct. 

Q. It indicates on page 2 that you 

graduated from Hull University. Where is Hull 
University? 

A. In the United Kingdom. 

Q. Where in the United Kingdom? 

A. In East Riding of Yorkshire. 

Q. Is that in England? 

31 

32 

A. Yes, yes. 

Q. You have a Bachelor's of Science in 

biochemistry, is that correct? 

A. That's correct. 

Q. Is there such thing as a master's 

degree in the United Kingdom? 

A. It's possible to obtain a master's 

degree, yes. 

Q. Do you have a master's degree? 

A. I do not. 

Q. It indicates here that you 

graduated with special honors. Can you describe 
what the term "special honors" means? 

A. It's something that particularly 

universities actually attribute to their degrees 
and it recognizes the depth and the specialism 
of the subject matter that you cover. 

Q. Are you familiar with the term "cum 

laude"? 

A. I'm not. 

Q. Or "summa cum laude"? 

A. I'm afraid I'm not. 

Q. That's fine. Other than your 

Bachelor's of Science in biochemistry from Hull 

32 

33 

University, do you have any other degrees? 

A. I do not. 

Q. Have you ever served in any 

teaching capacity? 

A. Yes, I have. 

Q. And can you describe those 

capacities for me. 

A. I'm trying to think of the dates. 

I certainly, I held what was known as a 
university demonstratorship, which was a 
teaching position at Leeds University whilst I 
conducted research. And whilst I was at Leeds 


13 University, I also undertook other teaching at a 
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14 technical facility of about four students in 

15 employment, teaching them medical or laboratory 

16 sciences. 

17 Q. Do you recall when that was? 

18 A. I'll have to be, unfortunately, a 

19 little vague. Around that time, 'roundabout, 

20 somewhere between '71, I took a post, a 

21 demonstratorship in '71 with Leeds, and probably 

22 I did additional teaching from about '73 through 

23 to '76, immediately prior to joining BATCO. 

24 Q. What year did you obtain your BSc. 

25 

page 33 
page 34 

1 in biochemistry? 

2 A. '71. 

3 Q. Would it be fair to say from 1971 

4 to 1976 you acted as, in the capacity of — as a 

5 demonstratorship? 

6 A. As a — holding the post of 

7 research demonstrator, yes. 

8 Q. Thank you. Did you hold any other 

9 employment during the time frame 1971 to 1976? 

10 A. Not of any significant nature, no. 

11 Q. And briefly describe for the 

12 record — and I'm going to probably not get 

13 this, again, but what a — what your position as 

14 a demonstrator was. 

15 A. It was quite broad in the sense 

16 that I had responsibilities in the biochemistry 

17 department to teach undergraduates biochemistry. 

18 I undertook practical classes. I undertook 

19 specialist tuition of what you might loosely 

20 call remedial students who were failing their 

21 exams and had to take special classes. I'd help 

22 them with their studies, and I also undertook 

23 research whilst I was in employment with the 

24 university. 

25 

page 34 
page 35 

1 Q. What type of research did you 

2 undertake during that time period? 

3 A. I was researching the energy 

4 pathways within the mammary gland. 

5 Q. Did any of your research regarding 

6 the energy pathways within the mammary gland 

7 pertain to or relate to tobacco consumption in 

8 any way? 

9 A. No, they didn't. 

10 Q. You had indicated that you had 

11 taken some practical classes, is that correct? 

12 A. Yes, that's correct. 

13 Q. Can you give me an example if you 

14 recall some of those classes that you took? 

15 A. In essence, designing, setting 

16 experiments that enable undergraduates to gain 

17 an appreciation of the practical and biological 

18 nature of their theoretical studies. 

19 Q. Were these classes all in the 

20 context or all — did they all fit within the 

21 field of biochemistry? 

22 A. That's correct. But it was a core 
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23 group that would be composed of students from 

24 other faculties; so you have physiologists 

25 

page 35 
page 36 

1 present, biochemists present, medical students 

2 present. So it was a core subject that related 

3 to a number of differing degrees within the 

4 university. 

5 Q. Since 1976, have you held any 

6 teaching positions at a university or otherwise? 


7 

A. 

Not with a university, no. 

8 

Q. 

Or otherwise? 

9 

A. 

Not relating to my specialism that 

10 

I'm representing here. 

11 

Q. 

Did you teach any classes on any 

12 

other subject? 

13 

A. 

Only of a vocational nature. 

14 

Q. 

What do you mean by "vocational 

15 

nature"? 


16 

A. 

Well, I have Interests In car 

17 

renovation 

and other related activities, and 

18 

I've taught 

others some of those particular 

19 

skills. 


20 

Q. 

That would be outside of the 

21 

context of 

your employment. 

22 

A. 

Correct. Absolutely correct. 

23 

Q. 

It indicates on page 2 of your 

24 

report that 

you joined BATCO in 1976 as a bench 

25 



page 

36 


page 

37 



1 scientist. What is a bench scientist? 

2 A. Within the U.K., it means a lot. 

3 It means the poor guy that actually sits with a 

4 white coat on with his sleeves rolled up, doing 

5 the practical work. 

6 Q. And it also indicates that the 

7 joined in the life sciences department. 

8 A. That's right. 

9 Q. Were there any other departments 

10 within the laboratory at Southampton, England? 

11 A. Many other departments, yes. 

12 Q. And these departments were of a 

13 research nature? 

14 A. They were all subdivisions of the 

15 research center, so this was one principal and 

16 significant division within the whole research 

17 center's activities. 

18 Q. Can you Identify to the best of 

19 your knowledge at this time what the other 

20 divisions were? 

21 A. Only In broad terms. Let me deal 

22 with one broad aspect, and put it to one side, 

23 and that was process research. There would be 

24 product research. There would be combustion 

25 

page 37 
page 38 

1 research, filter research. There would be 

2 biological sciences, would be people, 

3 specialists in looking at tobacco and tobacco 

4 recon and treatments. 
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That gives, I think, a general 
flavor of the breadth of the activities 
conducted at Southampton. 

Q. And when you say "recon," that's 

reconstitution? 

A. That is correct, yes. I forgot one 

other important area. It was — may be a 
significant omission, so I raise it now. And 
that was in the area of smoking behavior. There 
was some significant activity in that area as 
well. 

Q. What did the life sciences 

department do? 

A. In essence, the life sciences' 

function was there to look at and develop 
biological tests and tests methodologies to 
assess the biological activity of cigarette 
smoke and draw some conclusions in relation to 
its significance in terms of product, product 
design, and use of the product by the consumer. 

38 

39 

Q. What year did you serve as the 

general manager of Advanced Technologies, 
Cambridge? 

A. 1988. March. March, 1988. I 

apologize. I joined as their business 
development manager in March '88, became the 
general manager in September '88. 

Q. Now, in March 1988, was that the 

first time that you had any responsibilities at 
Advanced Technologies, Cambridge? 

A. It was the first time I had direct 

line management responsibility for it, yes. 

Q. Do you continue at the present time 

to be the general manager of Advanced 
Technologies, Cambridge? 

A. No. 

Q. When did you discontinue being the 

general manager of Advanced Technologies, 
Cambridge? 

A. 'Roundabout the end of 1991, when I 

became the head of research for BATCO. And I 
moved from that facility which operates out of 
Cambridge to work back out of the Southampton 
research facility. 

39 

40 

Q. Would it be fair to say that, prior 

to March 1988, that you were working in the 
Southampton facility? 

A. No. I left the Southampton 

research facility, I think it was in about April 
1995. 

MR. SHEFFLER: '95? 

THE WITNESS: I'm sorry, '85. 

Q. And where did you go in April of 

1985? 

A. I went to work out of head office. 

I'm still part of the technical research 
function but at that time, BATCO and B.A.T. 
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Industries were looking at strategic, long-term 
investments in research and technologies 
generally, and I was part of a team looking at 
potential opportunities in business development 
in the field of plant biotechnology and its 
application to agribusiness. 

Q. When did Advanced Technologies, 

Cambridge, become an affiliate of BATCO? 

A. Again, I think it was March 1988. 

Sometime in the year 1988, but I — from my 
perspective — because that's when I went to 

40 

41 

that facility — my reporting line was into the 
research function, which was part of BATCO. 

Q. Would it be fair to say that prior 

to March 1988, Advanced Technologies, Cambridge, 
was an independent entity, unaffiliated with 
B.A.T. or any of its affiliates — 

A. That is correct, although — 

MR. SHEFFLER: There was an 
objection to form. 

MS. OWENS: Objection to form, 

sorry. 

MR. SHEFFLER: If you could be 
more — I know it's difficult, but the 
witness has already described the use of 
"B.A.T." can be confusing. He's talked 
about BATCO and the affiliation of ATC with 
BATCO, so if you could reformulate your 
question to indicate that it's BATCO we're 
talking about. 

MR. HEFTER: I think what my 
question was. I'll rephrase it but I think 
my question is slightly broader. 

Q. Is it fair to say that, prior to 

March 1988, that Advanced Technologies, 

41 

42 

Cambridge, was an independent entity which was 
not affiliated with BATCO, B.A.T. Industries, 
pic, or any B.A.T. affiliate? 

A. I understand the question. And it 

is a complex one. And I'll have to give you my 
best assessment of it. 

Q. That's all I'm asking for. 

A. Okay. Prior to March 1988, from a 

practical perspective, it was an independent 
company. It was an independent research 
facility, part of the Twyford Group, as I 
understand it. But B.A.T. Industries sometime 
prior to that had made some long-term strategic 
investment into the Twyford Group, as it had 
done in other technology companies in another 
part of the world, and I think from memory, it 
had less than 15 percent ownership of Twyford's 
or investment relating to it. 

And therefore, I don't know anymore 
whether that's an affiliate or not an affiliate. 
Others will have to judge. 

Q. Would it be fair to say that prior 
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23 to March 1988, Advanced Technologies Cambridge 

24 was not a subsidiary of B.A.T. Industries pic or 

25 

page 42 
page 43 

1 the parent company? 

2 A. My answer is, I think so. Because 

3 in fact — again, I'm a bit awkward here, 

4 Advanced Technologies didn't exist prior to 

5 March 1988. It came into existence as part of 

6 the acquisition by the B.A.T. group and its 

7 subsequent line reporting into BATCO. 

8 Q. I think that answers my question. 

9 Thank you. You indicated that your office moved 

10 in April 1985, and you went to work at the head 

11 office. Where is the head office located? 

12 A. Historically, the head office was 

13 on a road known as Millbank in Westminster, 

14 London. 

15 Q. From 1976 to 1985, would it be fair 

16 to say, would it be correct to say that you 

17 worked out of the Southampton research facility? 

18 A. That's absolutely correct. 

19 Q. And in 1985, were you a bench 

20 scientist? 

21 A. You might think it would be easy to 

22 answer that. I'm trying to be specific. I was 

23 known as a group leader at the time that I left, 

24 and I smile because I was heralded as a new 

25 

page 43 
page 44 

1 breed of group leaders that was hands-on. And 

2 as a consequence, a part of my time apart from 

3 being a manager of this smoking behavior group, 

4 I also conducted some of my own studies, but 

5 much less than I had done prior to that. 

6 Q. Did there come a time when your 

7 responsibilities expanded outside of the life 

8 sciences department? 

9 A. Yes. In fact, I moved out of the 

10 life sciences building, I think 'roundabout — 

11 'roundabout 1980 or just after. 

12 Q. And in 1980, what was your position 

13 in the company? 

14 A. When I moved out of the life 

15 sciences facility, I moved in to form what in 

16 effect was a new revised group of smoking 

17 behavior — human smoking behavior group. 

18 Q. And what building did you move into 

19 at that point in time? 

20 A. It was known as the lab block, 

21 building number 25, currently. 

22 Q. You indicated that you moved into a 

23 new revised group of smoking behavior. How was 

24 that group new? 

25 

page 44 
page 45 

1 A. It was new in the sense that it was 

2 reconfigured and a different set of skills were 

3 put into the group. And it included behavioral 

4 scientists, a psychologist, small pharmacology 


http://legacy.library.ucsf.edu/tid/vkrip5aG0'pdtndustrydocuments.ucsf.edu/docs/llhd0001 



5 group, a small respiratory physiology group 

6 headed by Mike Dixon, which was the first time 

7 that I managed Mike; in fact, he was new to the 

8 company 'roundabout that time, and an aerosol 

9 physics group was a division of that total 
10 entity. 


11 

Q. 

And did your responsibilities 

12 

remain the 

same up until 1985? 

13 

A. 

No, they changed. 

14 

Q. 

How did they change? 

15 

A. 

Well, I moved from bench scientist. 


16 I think I was there in the company about a year, 

17 and I managed and headed up the inhalation — 

18 animal inhalation studies group, and then I had 

19 some additional responsibilities added in within 

20 a year or so after that where I was looking 

21 after the biochemistry group and a small animal 

22 hematology group, and that more or less reflects 

23 the scope of my responsibilities when I left to 

24 become the manager, the group leader, hands-on 

25 

page 45 
page 4 6 

1 group leader of the human smoking behavior group 

2 'roundabout 1980, '81. 

3 Q. From 1980-'81 to 1985, and you may 

4 have just answered but I'm going to repeat my 

5 question, around 1980 to 1981 to 1985, when you 

6 moved to Millbank, did your responsibilities 

7 change? 


8 

A. 

Not dramatically, no. 

9 

Q. 

In any way? 

10 

A. 

Well, of course, things evolved. 

11 

but there was no substantive change. I remained 

12 

the group leader of that particular group for 

13 

that period. 

14 

Q. 

And you indicated before that at 

15 

some point 

in time, you became the group leader 

16 

of the animal Inhalation studies group, is that 

17 

correct? 


18 

A. 

I didn't have the title of group 

19 

leader but 

I managed that particular animal 

20 

inhalation 

function. 

21 

Q. 

I guess my question before was. 

22 

were there 

any of these types of groups from the 

23 

1980 to 1985 time frame which you gained 

24 

management 

responsibilities over? 

25 



page 

46 


page 

47 


1 


MR. SHEFFLER: Object to the form 

2 

of the question. I don't understand it. 

3 

A. 

I was with you up until your last 

4 

question and now I'll have to admit I'm a little 

5 

bit confused. 

6 

Q. 

I apologize and I'll try to 

7 

rephrase it 

You indicated that you had 

8 

management 

responsibility over the animal 

9 

inhalation 

studies group, the animal hematology 

10 

group, and 

one other. 

11 

A. 

Biochemistry group. 

12 

Q. 

The biochemistry group. 

13 

A. 

Correct. 


http://legacy.library.ucsf.edu/tid/vkrip5aG0'pdtndustrydocuments.ucsf.edu/docs/llhd0001 



14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


Q. Are there any other groups within 

the Southampton research facility that you 
gained management responsibility over from the 
time frame — from 1980 to '81, to 1985? 

A. No. And in fact when I moved from 

the life sciences facility, I no longer had 
responsibilities for those earlier functions. I 
took the new responsibility of managing the 
human smoking behavior group, as I outlined to 
you. 

Q. Okay. As the director for research 


47 

48 

and development at Rothmann's International — 

A. Yes. 

Q. — did you have any responsibility 

at the Southampton research facility? 

MR. SHEFFLER: At the time? Would 
you say that question again? I think I 
missed something. 

MR. HEFTER: Can we have it read 

back? 

MR. SHEFFLER: At the time he was 
Rothmann's — was that your question — 

MR. HEFTER: I think that's what it 
is, and if we could just have it read back? 

(Record read.) 

A. When I took the position with 

Rothmann's International, I terminated my 
employment with BATCO. And as a consequence, I 
had no managerial responsibility or involvement 
with BATCO at the managerial level from that 
point on, which was, as I said, November 1998. 

Again, for clarification, if it is 
of any help, within the U.K., the position of 
director would be equivalent to senior vice 
president, I guess. 

48 

49 

Q. And you became the director for 

research and development at Rothmann's in or 
about November of 1998? 

A. That's correct, yes. On the 1st of 

December, yes. 

Q. And would it be fair to say that in 

1999, that you became reemployed by BATCO, which 
I think you testified earlier? 

A. That's right, yes I did, yes. 

Q. And as of the time that you became 

the head of strategic research at BATCO in or 
around the 1999 time frame, to the present, have 
you had any managerial responsibility over the 
research and development facility at 
Southampton? 

A. Only for the division that I have 

managerial responsibility for. I have a 
reporting line, as I said to you, to Dr. Kausch. 
Q. And what is that — 

A. The strategic research group is 

what I head, the strategic research group. 

Q. As the head of strategic research 
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at BATCO, have you had any involvement in any 
website that has been developed on behalf of 

49 

50 

Brown & Williamson Tobacco Corporation? 

A. "Developed" has sort of, many 

connotations to it. I have seen it. I have 
heard about it. I have spoken to research 
colleagues about elements of the site. And I 
may even have seen some early drafts or 
considerations of information that may indeed 
have finished up on the B&W website. It would 
be very much as sort of an informational, 
observational level of discussion or input. 

Q. Could you describe the subject 

matters of the early drafts that you said that 
you looked at? 

MR. SHEFFLER: Objection. That's 
not his testimony. 

A. Well, again, of course, I have 

access to the Internet from my home, for my own 
personal use. Out of interest, I have looked at 
the B&W website through that mechanism. I have, 
to be fair, I've not actually looked at the 
website from any electronic source within the 
company, so anything I have seen would have been 
very much related to matters relating to 
position, position papers with respect to topics 

50 

51 

and issues which I'm sure, in fact I know, are 
essentially in line with the parent company's 
view and position on these topics, and there may 
have been some — there may have been some 
discussion on information relating to 
ingredients. 

Q. Do you recall the participants on 

the discussions relating to ingredients? 

MR. SHEFFLER: Objection. Can you 
be a little bit — any discussion relating 
to ingredients? What discussion are we 
talking about here? 

MR. HEFTER: The witness testified 
that he recalls discussions relating to 
ingredients with respect to the Brown & 
Williamson website. 

MR. SHEFFLER: I'm not sure that is 
his testimony, but — 

MR. HEFTER: The record will reflect 

it so. 

A. Let's take a few steps back. 

Although there are strong business divisions in 
the company, there are many and numerous 
opportunities in which the technical function 

51 

52 

actually meets and discusses topics and actually 
talks to a whole array of issues. And of 
course, part of my job, I'm part of a team that 
actually influences global research and 
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5 activities, and as a consequence, I have many 

6 meetings with people all the time, and I can't 

7 sort of segment in my mind. 

8 I don't believe I had an 

9 independent meeting specifically to look at the 

10 issue of ingredients on the Brown & Williamson 

11 website. It may well have come up in 

12 conversation. Out at the Southampton function, 

13 one of the divisions that I look after relates 

14 to use, support and approvals for Ingredients 

15 and, as a consequence, we have an integrated 

16 approach to these particular issues and I may 

17 well and my staff may well have had discussions 

18 with Brown & Williamson and, as part of doing my 

19 everyday job, I may well have had input, seen 

20 documents, made comments and the like. 


21 

Q. 

Let me try it this way: 

22 

A. 

Yes . 

23 

Q. 

Do you know that at some point in 

24 

time. Brown & Williamson "rolled out," to use 

25 



page 

52 


page 

53 


1 

some computer-speak, a website where it stated 

2 

positions 

regarding smoking and health? 

3 

A. 

I'm generally aware of that, yes. 

4 

Q. 

Do you recall when that date was? 

5 

A. 

I couldn't be — I could not be 

6 

specific 

about it, no. 

7 

Q. 

Do you recall prior to that time 

8 

having any discussions with Brown & Williamson 

9 

Tobacco Corporation about the content of what 

10 

would be 

on their website? 

11 

A. 

I would more — see it from my 


12 perspective the other way around. I have, I was 

13 involved in partially developing, contributing 

14 to position papers relating to a number of 

15 matters of smoking and health for and on behalf 

16 of the parent company. And in conducting that 

17 particular exercise, we would have sought the 

18 views and opinions and comments of a wide array 

19 of our scientific staff across the whole group. 

20 So there would have been 

21 significant comment, input, critique, reviewing 

22 of anything that we may have put together with 

23 respect to the position papers. Brown & 

24 Williamson, would have — some people would have 

25 

page 53 
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1 had oversight or input into that as at the 

2 technical level. As the consequence. It's a 

3 two-way street in our organization. Brown & 

4 Williamson subsequently decided that it would 

5 construct its website and it chose to put 

6 subject matter on that website. 

7 And their views, as I said, by the 

8 way the process went about, would have been 

9 absolutely coincident with our own. They may 

10 have used, selected their own language to do it 

11 because that's the environment in which they 

12 operate; but in principle, they would have used 

13 the basic same information and would have 
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14 related to the company's position on these key 

15 topics. 

16 Q. Do you ever recall having a 

17 discussion with anybody at Brown & Williamson 

18 Tobacco Corporation in which they indicated to 

19 you that they were developing a website and 

20 seeking your guidance to let them know what the 

21 parent company's position would be on a 

22 particular topic? 

23 A. I think, the form in which you 

24 posed the question, I'd have to say no. 

25 

page 54 
page 55 

1 Q. Since the roll-out of the Brown & 

2 Williamson website, have you had any discussions 

3 with any employees of Brown & Williamson Tobacco 

4 Corporation in which they sought your guidance 

5 to determine what the parent company's position 

6 would be on a topic that would be reflected in 

7 the website? 

8 MR. SHEFFLER: Objection. 

9 Overbroad. 

10 A. I think there was an occasion, and 

11 I'm just trying to recall when it was and how it 

12 came to me. And I think I had sight of a draft 

13 document relating to the subject matter of 

14 causation sometime in early '99. 

15 Now, again, this is where we get 

16 into some difficulty because of course there 

17 were merger discussions going on. I was still 

18 part of the Rothmann's group. Yet it was clear 

19 that, from Rothmann's perspective, that the 

20 merger would go ahead. It was only a question 

21 of when. I formerly was employed by BATCO, and 

22 as a consequence, people made the assumption 

23 that was almost seamless of me going and coming 

24 back, because I had only been departed from the 

25 
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1 company literally weeks when the merger 

2 discussions came about, and I believe that 

3 somebody in head office passed me her document, 

4 a draft document that Brown & Williamson 

5 constructed with respect to causation, and I 

6 made some comment or offered some comment on it, 

7 and I think I offered the comment by telephone 

8 to head office. 

9 Q. So as far as you recall, the 

10 discussions on this draft document relating to 

11 causation did not take place directly by you and 

12 an employee of Brown & Williamson Corporation? 

13 A. That's absolutely correct. I'm 

14 sorry it was a clumsy way of getting at it but I 

15 was trying to give you the basis on which it 

16 came to me, and hence, the distance between 

17 myself and Brown & Williamson at that time. 

18 Q. But my statement in that regard 

19 would be correct, is that correct? 

20 A. That is correct. 

21 Q. And do you recall the name of the 

22 person at head office whom you had discussions 


http://legacy.library.ucsf.edu/tid/vkrip5aG0'pdtndustrydocuments.ucsf.edu/docs/llhd0001 



23 

24 

25 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

page 

page 

1 

2 

3 

4 


with regarding this topic? 

A. I think — I think it came through 


56 

57 

the corporate function, corporate and regulatory 
affairs function. And my vagueness there is 
that my recollection is I was actually traveling 
at the time and I had a temp secretary, and 
information flows between Rothmann's and B.A.T. 
were subject to all sorts of merger rules and 
there was a huge document created that limited 
what could be passed between the two 
organizations. 

And things went through very 
contorted routes by virtue of the merger rules 
to make sure that we didn't infringe any merger 
rule activity in the U.K., and as I say, it came 
through some sort of curious and distant route 
being cleared by some of these particular merger 
committees that controlled information flows 
between two companies. 

Q. I take it from your answer that you 

just don't recall who the person was that you 
had the conversation with? 

A. Not the absolute detail, no, I 

don't. 

Q. The corporate and regulatory 

affairs group — 

57 

58 

A. Yes. 

Q. — that you referred to, is that a 

division or group of the parent corporation or 
BATCO? 

A. It's a part of British American 

Tobacco Holdings or British American Tobacco pic 
would be the legal entity which actually is 
responsible for the holdings within its group. 

Q. And do you know if the General 

Counsel of B.A.T. Holdings pic, the parent 
company, is part of the corporate and regulatory 
affairs division? 

MS. OWENS: Object to the form. 

A. Well, if I understand your question 

correctly, he's obviously legal counsel to the 
holdings and to the pic company. So as a 
consequence, he has some input into those 
functions, but he's not the line manager of that 
function. There's another director, Michael 
Prideaux, whom I believe heads up that 
particular function. 

Q. But from an organizational 

structure standpoint, he does not reside in that 
corporate and regulatory affairs — 

58 

59 



MR. SHEFFLER; 

: Who? 

Q. 

— division? 



MR. HEFTER: 

The legal counsel. 

chief 

legal counsel. 
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A. He doesn't. But again, we're a 

6 complex organization and there's a strong matrix 

7 structure within the organization. And legal 

8 counsel sits in each function and in each 

9 business division, reporting in through its own 

10 managerial line; but there are dotted-line 

11 relationships to the respective functions and 

12 legal function. 

13 Q. I'm very familiar with matrix 

14 structure. 

15 Do you recall if the discussion you 

16 had about the draft document regarding causation 

17 took place between you and a lawyer for the 

18 holdings company? 

19 MS. OWENS: Object to the form. 

20 A. There may have been. It might have 

21 been, yes. That might have been the route by 

22 which the document got to me, yes. 

23 Q. Sitting here today, you just don't 

24 specifically recall? 

25 

page 59 
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1 A. No, no. Strange as it may seem, 

2 you don't expect when documents to come your way 

3 to have to answer questions on them and, 

4 therefore, it may seem strange that I don't 

5 remember, but you may also appreciate that we 

6 were going through a great deal of trauma during 

7 the merger situation where the Rothmann's 

8 organization was being actually radically 

9 revised and integrated into the B.A.T. group, 

10 which had very material consequences for the 

11 division that I was looking after. 

12 And many of them were facing 

13 redundancy, or redundancy potential, and we were 

14 looking at how to handle those particular 

15 aspects at that particular time. 

16 Q. And just so you understand, I'm 

17 only looking for your personal recollection at 

18 this point. 

19 A. Yes. 

20 Q. Do you recall if you had any 

21 substantive comments to the draft document 

22 regarding causation? 

23 A. Let's be clear about it. If I made 

24 any comments, there would be a record of it 

25 
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1 somewhere in the organization and then, if I 

2 could see the document, I'd be very happy to say 

3 why I made any modifications. 

4 I may have made some — I may have 

5 made some changes to the document, yes. 

6 Q. Sitting here today, would it be 

7 fair to say that you just don't recall what 

8 those substantive comments were one way or the 

9 other? 

10 A. Well, I couldn't tell you what the 

11 substantive comment was, but I'm sure that I 

12 would know the area where I may have had some 

13 input, because it's complex. The complexity is 
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14 that I had to communicate in general to people 

15 with — without a strong technical background, 

16 as it relates to talking with individuals who 

17 have strong technical backgrounds on the matters 

18 of causation. And unfortunately, the English 

19 language just isn't dynamic enough to actually 

20 deal succinctly with that particular view. And 

21 in communicating to the outside world, rightly, 

22 there's a desire to be as succinct as possible 

23 and sometimes meaning is lost in that particular 

24 process. 

25 

page 61 
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1 And I'm — if I made any 

2 substantive input at all, it would have been 

3 looking at the balance of the language to make 

4 sure that the communication was absolutely 

5 accurate to all interested parties. 

6 Q. Are you currently on the board of 

7 directors of CORESTA? 

8 A. Y e s, I am. 

9 Q. What is CORESTA? 

10 A. That's a very good question. 

11 CORESTA is an industry body that represents — I 

12 think it's something like 190-plus members of 

13 the tobacco industry worldwide and the CORESTA 

14 board is an elected body from that membership to 

15 represent their activities which relate to 

16 matters of science, technology, agronomics and 

17 leaf and leaf disease issues, phytopathology. 

18 Q. Is that another way of saying leaf 

19 disease or is that something different? 

20 A. Well, it's the technical way of 

21 saying leaf disease, yes. See the problem we 

22 have with language? It's not easy to 

23 communicate, is it? 

24 Q. How long have you been on the board 

25 
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1 of directors of CORESTA? 

2 A. I've had two tenures of board 

3 representation with CORESTA. 

4 Q. When was the first tenure? 

5 A. I was the board representative for 

6 BATCO I think probably from about '94-'95 

7 through to '98. Of course, when I left BATCO, I 

8 resigned from that position. 

9 As it happens, Rothmann's 

10 International actually held an elected board 

11 position which I assumed when I joined 

12 Rothmann's, okay? Then, obviously, when 

13 Rothmann's disappeared and I rejoined BATCO, I 

14 was then offered the opportunity to be BATCO's 

15 board representative again and I very recently, 

16 I think it probably was in January that I became 

17 the formal BATCO board representative and at 

18 that time, Rothmann's resigned its position as 

19 director of CORESTA. 

20 Q. Would it be fair to say, then, that 

21 individual tobacco companies have seats on the 

22 CORESTA board? 


http://legacy.library.ucsf.edu/tid/vkrip5aG0'pdtndustrydocuments.ucsf.edu/docs/llhd0001 



23 

24 

25 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

page 

page 

1 

2 

3 

4 


A. It's very democratic organization. 

It operates under French rules. And those 

63 

64 

French rules I think were constructed in the 
early '60s-'70s, and it abides by those rules. 

You have to be elected and you get 
a four-year office and then you have to be 
reelected or not, as the case may be, in the 
usual board position. The members of the 
organization have to elect you and it is an open 
democratic election. The majority wins and the 
majority gets the position on the board. 

Q. When you say "you," is that — 

A. The organization 

Q. — a person or the organization? 

A. Absolutely, the organization. 

Q. What other tobacco companies have 

board membership on the CORESTA board currently? 

A. You're asking me some tough 

questions. I should know all the answers. I'll 
give you my best recollection. Philip Morris, 
R.J. Reynolds, JTI, Reemstma, the Italian 
monopoly, SEITA, B.A.T./Rothmann's which is now 
one vacant position, which is not going to be 
filled before the next elections. And there was 
a representative from the Zimbabwe Tobacco 
Research Board and Austria Tabac. 

64 

65 

Q. Is it — 

A. I'm sorry. I'm just making sure 

I'm mentally looking around the room at the 
faces to make sure I've covered all. There may 
be one other representative that I can't think 
of at this point in time. 

Q. Is it a requirement of CORESTA's 

articles of incorporation or bylaws or governing 
documents that board membership be comprised of 
a company that manufactures tobacco or is in the 
tobacco industry? 

A. I think the best way is to look at 

within the industry, because — you actually 
reminded me. Universal Tobacco is also 
represented on the board of CORESTA and hence 
they are suppliers to the industry and hence, 
eligible for election. That's — it relates to 
suppliers, major suppliers to the industry and 
the industry members themselves, yes, worldwide. 

Q. Is the United States Surgeon 

General eligible for membership on CORESTA? 

A. He wouldn't be eligible for 

election to the board. He perhaps could be an 
associate member under the articles of the way 

65 

66 

it's constructed. And certainly, all of the 
meetings and the congresses that CORESTA has had 
both in the past and in the future are open. 

They are — these findings are published. 
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There's a CORESTA bulletin. It gives due notice 
of meetings that it holds and hosts around the 
world and we when we have our two-year congress, 
we have many, many representatives from within 
and withoutside of the industry. 

The animal — I'm terribly sorry, 
the American Health Foundation was represented 
at least at the last two congress meetings by 
virtue of their desire to be there. 

Q. But the American Health Foundation 

wouldn't be eligible to become a board member? 

A. Well, as I said, I gave you the 

board remix, which was smoke chemistry, smoke 
technology, phytopathology and agronomy. And if 
the Surgeon General had material business 
interests in those areas, then he'd be eligible 
to participate. I don't believe that he is or 
has any material interests in those areas. Not 
on a business level, of course. 

Q. Have you published any articles 


66 

67 

relating to smoking and health? 

A. I was asked this question once 

before and I was pretty vague on it once before. 

I think I have been coauthors, I 
think, on a number of papers. I wouldn't call 
them high-profile papers. I'm not trying to put 
you off any particular trail. I just don't 
think the high profile, it really wasn't the 
nature of my research activities that my 
particular findings had relevance to any 
external publication. So no, there aren't any 
material publications, I don't believe, for me. 

Q. Well — 

A. But I might be coauthor on one or 

two papers from others. 

Q. Can you identify any of the 

articles in which you've been coauthor? 

A. I think there was a presentation in 

the University of Tokai, I think it is, in 
Scandinavia. I think I was giving some 
information with respect to biomarkers, 
particularly nicotine, nicotine metabolites, 
ways of estimating them. I think there was some 
paper relating to that that I contributed to. 

67 


Q. Just to stop you there, the 

information or paper regarding biomarkers is the 
one that was published in — 

A. Tokai. 

Q. — by Tokai? 

A. Yes. 

Q. Any others? 

A. I don't think there are — I don't 

think there are any, in any external literature 
now. 

Q. Was the — 

A. I wrote, of course, many reports 

within the organization which you will have 
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access to. 

Q. Were any of the reports that you 

wrote within the organization published — 

A. Me personally — 

Q. — let me finish. 

MR. SHEFFLER: Let him finish the 
question. 

Q. — published outside of BATCO? 

A. Me personally, as I indicated to 

you, I managed a fairly large group. And that 
group contributed to many publications. 
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Q. I'm just asking you personally. 

A. Well, I signed off on those, and 

they are part of my research team's activities. 
But the nature of external publications are, 
only the specific author and the conductor of 
the work that actually is named on those papers. 
So from my organization and from my management 
team, there have been many publications in the 
outside world. 

Q. But it would be fair to say that 

you were not the author of any of those papers? 
A. That is correct. 

Q. Would it also be fair to say that 

you're not listed as a coauthor on any of those 
publications? 

A. No the best of my knowledge, no. 

Q. Is the publication at the 

University of Tokai, was that included in a 
peer-reviewed journal? 

A. I would probably be in the 

conference proceedings. It was read into the — 
into the conference. I didn't attend the 
conference. 

Q. Do you know what a peer-reviewed 

69 

70 

journal is? 

A. Yes, I do. 

Q. Do you know if the publication of 

the conference proceedings would be considered a 
peer-reviewed article? 

A. Probably not, actually. 

Q. So it would be fair to say that 

you've never been author or coauthor of any 
published work in a peer-reviewed journal? 

A. Whilst in employment with BATCO, 

no. 

Q. Prior to the time that you were 

employed by BATCO — 

A. Yes. 

Q. — from 1976 to the present, I know 

that includes some stints at other entities — 

A. That's correct. 

Q. — prior to — excepting your 

employment at BATCO and the other entities — 

A. Yes. 

Q. — have you ever been published as 

an author or coauthor in a peer-reviewed 
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journal? 


24 

A. 

Let's make sure I understand. 

25 
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1 

between the 

period of time '76 through to the 

2 

present? 


3 

Q. 

Let's start there. 

4 

A. 

No. 

5 

Q. 

Prior to 1976? 

6 

A. 

Yes . 

7 

Q. 

Can you identify those articles for 

8 

me, if you 

recall. 

9 

A. 

Well, I can recall one, because 

10 

it's a long 

one. It's in Biochemical Journal. 

11 

The authors 

were Read and Crabtree and Smith and 

12 

it was around about 1976-'77, because it was 

13 

published after I joined B.A.T., even though I 

14 

wrote it before. 

15 

Q. 

What was the subject matter of the 

16 

article? 


17 

A. 

That was looking at the elucidation 

18 

of energy pathways and metabolic flux through 

19 

those pathways as they relate to mammary gland 

20 

metabolism. 


21 

Q. 

This journal article is not being 

22 

used by you 

in reliance or to form your opinions 

23 

in this report, is it? 

24 

A. 

It doesn't have direct relevance. 

25 
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1 

no. 



2 Q. Are there any other articles 

3 besides the Read, Crabtree and Smith article in 

4 the 1976-'77 time frame in which you've been an 

5 author or coauthor of a peer-reviewed journal 

6 article? 


7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

page 

page 

1 

2 

3 
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A. I think there were one or two, but 

I can't remember them now. It was too long ago. 

Q. Do any of those form the basis of 

your opinions or are you relying on any of those 
to form, to base your opinions in this report? 

A. Not specifically, no. 

Q. Have you ever served as a 

peer-reviewer of any peer-reviewed journal? 

A. Yes, I did. In the mid-to-late 

'70s — I appear vague again because I forget 
the exact title of the journal, but it was a 
peer-reviewed journal and I was an established 
reviewer. It was related to animal toxicity and 
animal inhalation. 

Q. And just so I'm clear, this was the 

article that you served as a peer-reviewer for? 

MR. SHEFFLER: This was the 

article? 

72 

73 

A. The journal. The journal. It was 

the journal, and that was the subject matter of 
the journal. 

Q. Do you recall the name of the 
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journal? 

6 A. I can't be specific about it, no. 

7 And I'd rather not guess at it. 

8 Q. Was that the only time that you 

9 served as a peer reviewer for a peer-reviewed 

10 journal? 

11 A. Yes. 

12 Q. Would you consider yourself to be 

13 an expert on molecular biology? 

14 MR. SHEFFLER: Objection, 

15 overbroad. Calls for a legal conclusion. 

16 A. I think — I think you'll have to 

17 help me with what you mean by "an expert in the 

18 field of molecular biology." 

19 Q. Do you have any degrees in 

20 molecular biology? 

21 A. In that, for those of advanced 

22 years, molecular biology is really just a 

23 development of the field of biochemistry. As a 

24 consequence, I feel more than qualified and 

25 

page 73 
page 74 

1 capable of actually making a judgement about 

2 molecular biology, yes. And as you recall, from 

3 my CV, I did actually manage a plant 

4 biotechnology company, and the plant molecular 

5 sciences were obviously, in absolute terms, are 

6 different from animal molecular sciences. The 

7 general nature of the science doesn't differ to 

8 any great degree, and of course I understand 


9 

those 

procedures and principles. 

10 



It was a research company. Its 

11 

role 

was 

to develop specific technologies built 

12 

on the field of molecular biology and then to 

13 

actually 

commercialize those through either 

14 

itself or through independent third parties. 

15 

which 

it 

has done. 

16 


Q. 

Do you know what toxicokinetics 

17 

are? 



18 


A. 

Sounds to me as though it's sort of 

19 

a hybrid 

construction but if I segment the word 

20 

into 

its 

component parts, yes, I understand 

21 

that. 



22 


Q. 

And what is your understanding of 

23 

that, 

based on the segmenting of the parts? 

24 


A. 

Well, you combine genetics with 

25 
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1 toxicology and, to the extent to which you want, 

2 I assume, to look at aspects of genetics that 

3 are influenced by toxicological events, and to 

4 that end, that's what I understand by it and I 

5 could easily comment on that. 

6 Q. Do you have any degrees in 

7 toxicokinetics? 

8 A. Well, in the U.K., I don't think 

9 such degrees exist. 

10 Q. Have you ever taught any classes on 

11 toxicokinetics? 

12 A. Kinetics or genetics? 

13 Q. Toxicokinetics. 


http://legacy.library.ucsf.edu/tid/vkrip5aG0'pdtndustrydocuments.ucsf.edu/docs/llhd0001 



14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 
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A. I'm sorry, now I'm — I either 

misheard you originally — let's make sure we're 
talking about the same thing. You said 
toxicokinetics? 

Q. Correct. 

A. In which case I backtrack from what 

I said previously. I have not the first idea of 
what you're talking about in fact. 

Q. Do you have any degrees in 

pharmacology? 

A. I don't have a degree in 


75 

76 

pharmacology, no. 

Q. Do you have any degrees in 

toxicology? 

A. Again, without being unkind, the 

field of biochemistry is really a very broad 
field and certainly predates, and many of the 
other fields are simply offshoots of the core 
science of biochemistry. So to that end, 
toxicology is a specialist field of 
biochemistry, in my view, as is the molecular 
sciences. 

And the extent to which you talk 
about pharmacology, there are very aspects of 
biochemistry that underpin the science of 
pharmacology and pharmacokinetics. 

Q. Would you consider yourself to be 

an expert in oncology? 

A. Clearly, I'm not an oncologist. I 

think you used a very broad title and there 
would be subelements of oncology which, in 
itself, is a collection of technical or 
scientific skills and expertise. And parts of 
that I will clearly understand and clearly be 
able to offer views and opinions on. 


76 

77 


Q. But you're not an oncologist. 

A. Not in the classical sense in which 

I think most people today would understand an 
oncologist to be. 

Q. And you're not a medical doctor, is 

that correct? 


A. That's correct. 

Q. Have you ever taught any classes on 

oncology? 


A. Not on oncology per se, no. 

Q. Have you ever done any cancer 

research, human cancer research? 

A. Let's make sure that I characterize 

your question correctly, so I'll give you a 
clear answer. I think no, in the context in 
which you pose the question. 

Q. Have you ever — 

A. I have, of course, used my 

expertise to review such a field. 

Q. Do you know who Oswald 


Schneiderberg is? 


A. I do not. 
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Q. Do you know who Lewis Lewin is? 

A. I beg your pardon? 

77 

78 

Q. Lewis Lewin. 

A. The name is familiar. I've seen it 

on some publications. 

Q. Urn — 

A. I can't remember which ones. 

Q. How is that name familiar to you? 

A. I think I would have come across it 

in some of my literature reading over the years. 

Q. But you can't, sitting here today, 

you can't tell me who he was? 

A. I can't specifically tell you, no. 

MR. HEFTER: Why don't we just take 

a break for five minutes. 

VIDEOGRAPHER: The time is 10:42 

a.m. and we're going off the record. 
(Recess taken.) 

VIDEOGRAPHER: The time is 10:58 

a.m. and we're back on the record. 
EXAMINATION (Cont'd.) 

BY MR. HEFTER: 

Q. Mr. Read, you had mentioned before 

the break that CORESTA publishes a bulletin, is 
that correct? 

A. That's correct, yes. 

78 

79 

Q. Do you have serve in any editorial 

capacity of the CORESTA bulletin? 

A. Not directly, no. 

Q. Indirectly do you serve in any 

editoriai capacity? 

A. Well, of course, with full 

responsibility comes accountability, and it's 
part of the board responsibility to ensure the 
standard and acceptability of publications. 
There's an infrastructure which has actually 
approved, signed off and adopted by the board. 

Q. Are you then saying that the board 

of directors reviews the CORESTA bulletin prior 
to its publication? 

A. It sets the framework and it sets 

the standard. 

Q. Would it be fair to say that the 

board of directors assigns an editorial board 
and has accountability for the editorial board 
and that editorial board then has responsibility 
to review articles that are published in the 
CORESTA bulletin? 

A. There's a management structure and 

there's a scientific structure. The scientific 

79 

80 

structure is represented by the scientific 
commission. The president of the scientific 
commission, which is an elected office, is 
responsible for ensuring the appropriate science 
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review and papers and contributions are 
acceptable for publication. 

Q. Have you personally ever edited an 

article that appeared in the CORESTA bulletin? 

A. No, I haven't. 

Q. You also testified earlier that you 

signed off, and I believe you said all articles 
that were published by BATCO scientists in 
journals, is that correct? 

A. No, that isn't strictly correct. I 

indicated that I had managerial responsibility 
for a group, and its activities would be within 
my remit and responsibility. 

When I was the manager of the 
Southampton research site prior to leaving and 
going to Rothmann's, then of course, I had 
ultimate managerial responsibility for that 
information and approval of the information that 
was made available for publication. 

We have an internal peer review 


80 

81 

process where every single publication would be 
precirculated around the B.A.T. research 
community and the relevant heads of R&D would 
actually provide their approval or otherwise to 
that publication. 

Q. Would it be correct to say that 

there was an internal peer review committee at 
the time that we're talking about? 

A. I wouldn't go so far as to say that 

it was a committee but there was an internal 
review, peer review process, yes. 

Q. And would it be fair to say that 

any article published based on research from 
BATCO would be required to go through that peer 
review process? 

A. In essence, yes, that's correct. 

Q. And do you know if articles 

submitted to publication were circulated to 
BATCO's lawyers? 

MR. SHEFFLER: Objection. Any 

article ever? 

MR. HEFTER: Through this 

peer-review process. 

A. To the best of my knowledge, there 

81 

82 

isn't any legal involvement in the peer review 
process. 

Q. Were there circumstances where 

articles submitted to the internal peer review 
process were not published, based on that 
peer-review process? 

A. You're making it sound more formal 

than it is, so let me sort of correct it for 
you. If a publication were generated within my 
previous organization when I was manager of the 
R&D center at Southampton — 

Q. Let me be clear, those questions 

are only directed at that time period. 


http://legacy.library.ucsf.edu/tid/vkrip5aG0'pdtndustrydocuments.ucsf.edu/docs/llhd0001 



14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


A. — yes, okay — it would be our 

decision to make a judgement as to whether we 
thought it was appropriate or not an appropriate 
standard to be published; and in essence, the 
recommendation would be made to me by my 
managers or managerial team. 

As a matter of due courtesy, that 
publication would be sent to the other heads of 
R&D to allow them an opportunity to be aware of 
what was going to be published. 

I'm not aware — I can't recall any 


82 

83 

occasion when any head of R&D or the scientists 
that they represented came back and said, "I do 
not believe this is appropriate for 
publication." 

They may have made some comment 
with respect to, "Have you thought about adding 
this particular component," or "have you thought 
about presenting it in this particular way," or, 
"Would you think about presenting it in another 
journal," that makes a sort of scientific input 
comment, and that would be the level at which 
that process would operate, and it had a time 
component to it. If people didn't respond 
within a reasonable time, maybe a week to ten 
days, then we'd simply go ahead and consider 
publishing it ourselves. 

Q. Do you recall any instance in which 

articles submitted for publication were not 
approved for publication because the research 
results were inconsistent with company positions 
on smoking and health? 

MR. SHEFFLER: Let me make an 
objection. I'm not sure I understand what 
the question is. Are you asking whether 

83 

84 

any peer reviewed journal rejected the 
article? Are you asking whether the peer 
review process internally — I'm not sure. 

Q. Do you understand the question, 

Mr. Read? 

A. I understood the question to be, 

did the internal review, peer review process 
limit the publication because there would be a 
conflict with so-called company — 

Q. Correct. 

A. — positions. I'm not aware of any 

such limitation. 

Q. What is your current salary at 

BATCO? 

A. Again, if you'll allow me just for 

a moment to outline the circumstance, I 
indicated to you that Rothmann's had recently 
merged with the B.A.T. group. There are strict 
merger rules which operate under the scenario 
covered by what's known as the TUPI, T-U-P-I, 
Transfer of Undertakings Provisions, which 
govern mergers and acquisitions. 
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23 It is employee protection law to 

24 make sure that employees do not actually become 

25 

page 84 
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1 disadvantaged as a consequence of mergers. So 

2 if they are offered employment, and of course 

3 the merged company has the opportunity not to 

4 offer employment, but if they are offered 

5 employment, the acquiring company has to provide 

6 the same level of compensation. 

7 So my compensation was set by 

8 Rothmann's International, and my annual income, 

9 cash income, is about 160,000 pounds per annum. 


10 

and B.A.T 

. honored that particular level of 

11 

remuneration. 

12 

Q. 

In 1992, when you became the head 

13 

of research and development for BATCO — 

14 

A. 

Yes. 

15 

Q. 

— do you recall what your annual 

16 

cash — 


17 

A. 

Yes, roughly. It was in the region 

18 

of about 

7 8, 000 pounds. 

19 

Q. 

In November of 1998? 

20 

A. 

When I left? 

21 

Q. 

Is that the date that you left? 

22 

A. 

That's correct. 

23 

Q. 

In November of 1998, do you recall 

24 

what your 

cash compensation was, or salary? 

25 
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1 A. Yes, I do. And again, not to be 

2 vague, I want you to have the whole story, 

3 Rothmann's offered me a certain sum of money to 

4 join them. B.A.T. would have preferred at that 

5 time that I didn't leave the company. And they 

6 made offers to match the cash compensation that 

7 Rothmann's was offering. 

8 So prior to the approach from 

9 Rothmann's, which spanned a sort of six- to 

10 eight-month negotiating window, I was earning 

11 about — I think it was about 105,000 pounds, 

12 something like that. 

13 B.A.T., I told them that I'd had an 

14 approach from Rothmann's because I didn't wish 

15 to conduct any underhanded discussions that they 

16 weren't aware of, since it was a competitor, and 

17 they — it crossed a salary review period and 

18 that was revised to 120,000 pounds as part of 

19 the salary review process. 

20 And I believe that B.A.T. would 

21 have offered approximately 150,000 for me to 

22 stay, similar sums of money to those which were 

23 being offered by Rothmann's. 

24 Q. So let me see if I can characterize 

25 
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1 this, and you can tell me if I'm wrong. 

2 At the time that you started having 

3 discussion, possible discussions with Rothmann's 

4 about possibly going to join them as an 
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employee, your salary at BATCO was approximately 
105,000 pounds. 

A. That sort of order, that sort of 

ballpark, yes. 

Q. As an approximation. As a result 

of discussions and — and I say this loosely — 
bidding for your talents — Rothmann's offered 
you 150,000 dollars — 


A. 

Q. 

join them? 

A. 

Q. 


Pounds. 

— I'm sorry, pounds, to come and 


A. In effect, yes. 

Q. And when you joined Rothmann's, 

your starting salary compensation was 
approximately 150,000 pounds, is that correct? 

A. It was that order, yes. Yes. 

Q. And at the time that you left, your 

salary had increased during that time period to 
approximately 160,000 pounds. 


24 

A. 


That's right, yes. 

25 
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1 

Q. 


And sitting here today, your sala: 

2 

at BATCO 

is 

approximately 160,000 pounds. 

3 

A. 


That is correct, yes. 

4 

Q. 


Do you currently own stock in 

5 

BATCO? 



6 

A. 


I own stock in B.A.T., which I 

7 

think is 

B.A 

.T., British American Tobacco pic. 

8 

yes. I 

don't think there are any stock that's 

9 

actually 

in 

BATCO's own name. 

10 

Q. 


Actually I asked that question 

11 

because 

I was anticipating an objection from 

12 

counsel, 

SO 

— 

13 

A. 


Okay. 

14 

Q. 


— thank you for clarification. 

15 

Now, is 

the 

— I'm going to, for purposes of 

16 

this discussion, and to avoid any objections. 

17 

I'm going to 

call it the pic entity, are we on 

18 

the same 

page there? 

19 

A. 


Yes, we are. 

20 

Q. 


That's the parent company. 

21 

A. 


That's my understanding, yes. 

22 

Q. 


Is the pic entity the only entity 

23 

in the B 

.A.T 

. family of companies that is 

24 

publicly 

traded? 

25 
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A. I'm not qualified to judge. I'm 

not sure that that is actually the case. 

Q. But the pic entity is the only 

entity that you own stock in? 

A. Correct. 

Q. And do you know how many shares of 

pic stock you currently own? 

A. Yes, approximately. Probably 9,000 

actually owned by me. 

Q. In 1992, when you became the head 

of research and development for BATCO, did you 
own any pic stock? 

MS. OWENS: Object to the form. 
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14 A. Yes, I did. 

15 Q. And how many shares of stock, pic 

16 stock did you own at that time? 

17 A. I'm going to smile at this stage, 

18 if you don't mind, but even my tax accountant 

19 can't work all this out, because there's been 

20 scrip issues, there's been restructuring of 

21 B.A.T., there's been demerger activities and it 

22 gets really quite complicated. 

23 What I can say to you in all 

24 honesty is, there's been a reduction in my 

25 

page 8 9 
page 90 

1 stockholding, my cash value of the stock 

2 holdings, irrespective of where the share price 

3 has gone to, price per share between '91 and 

4 this particular date, because I made some 

5 modifications to my home and I sold stock to do 

6 that and incurred capital gains tax, and that's 

7 why I actually have a reduced holding. 

8 Q. Since I'm not a tax lawyer or tax 

9 accountant, I'm not going to ask you any more 

10 questions about this, but I will ask you — 

11 A. I will give you some advice if I 

12 may, as a director, as — not as a tax 

13 adviser — my personal circumstances — as a 

14 director of ATC, which I was for a number of 

15 years, in companies housed in the United 

16 Kingdom, there would be a record of the 

17 stockholding that I have held throughout that 

18 period. And as a director of Rothmann's, I had 

19 to give my stockholding information again under 

20 the directorship rules. 


21 



All that information is a matter of 

22 

public record. If you or anyone else can make 

23 

sense of 

it. 

please talk to my tax accountant 

24 

and help 

him 

save me some money. 

25 
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1 

Q. 


The 9000 shares that you currently 

2 

own — 



3 

A. 


Yes. 

4 

Q. 


— do you know what the current 

5 

value of 

those shares are? 

6 

A. 


Sadly, I do, yes. 

7 

Q. 


And what is the value? 

8 

A. 


About — probably 30,000 pounds. 

9 

Q. 


Do you currently own any options to 

10 

purchase 

pic 

shares? 

11 

A. 


I have rights on options, yes. And 

12 

I think that 

extends to probably — the number 

13 

of shares 

— 

I think it extends — again, it's a 

14 

matter of 

public record so it can be checked 

15 

quite easily. 

I think something like 6,000 

16 

shares at 

an 

option price of five pounds. 

17 



The current market price is less 

18 

than two 

pounds fifty. So you can work out for 

19 

yourself 

the 

real value or otherwise of that 

20 

stockholding 

option. 

21 

Q. 


I won't make any flippant comment 

22 

on the record. Who determines how many options 
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to purchase pic shares you're entitled to? 

A. It's determined by human relations 


91 

92 

policy and grade. 

Q. Grade, you mean your level in the 

company? 

A. Correct, yes. 

Q. So an individual who is at a lower 

grade would have the right to purchase a less 
amount of options than a person who is at a 
higher grade in the company, is that correct? 

A. Again, I'm sorry to give you 

another complicated answer. It varies at 
different grade levels and it varies to a 
degree, and there have been a number of schemes 
introduced and changed over recent years. 

So I — I can't give you chapter 
and verse on each of the schemes that are in 
operation; but in principle, historically, stock 
options for people at my historic grade before I 
left to join Rothmann's would be based in 
principle on your bonus payment. 

Your bonus payment would be used as 
the basis, I understand, of calculating a stock 
value and number from that. And that would be 
used and applied to every employee at a certain 
grade against their performance ratings, the 
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company's performance, and the company's bonus 
position which is set, I understand, through an 
external remuneration committee. 

So there are some complex rules and 
regulations that govern it and it is, purely 
stated, it's operated, it becomes mechanistic, 
because you have a certain grade, you have a 
certain performance grade, the company gets 
assessed by the external remuneration committee 
as to its performance and — and mathematically 
would work out what the stock value would amount 
to. 


Q. What was your performance rating 

for the last review process, which I believe is 
called an appraisal in your company? 

A. Yes, I'll give you the one before I 

left, because I haven't had a final review since 
I've rejoined the company. 

Q. Okay. 

A. And I believe — believe it was a 


C-plus. 

Q. Do you remember when that appraisal 

took place? 

A. I can tell you, it would have been 
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in the month of January, is how it normally 
operates, because it gets reviewed and 
implemented by the first payday in April and 
therefore, it must have been in 1998, January 
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1998 . 


6 Q. Do you recall what your performance 

7 rating was in January of 1995? 

8 A. 1995? 

9 Q. Correct. 

10 A. I had — although I had the same 

11 position, I had a number of reporting lines over 

12 that period. I was at one period reporting to 

13 the chief executive, Barry Bramley; and 

14 subsequently to the operations director, Norman 

15 Davis. And I believe that I certainly, I think, 

16 had a B rating at that time, I think it was a B 

17 rating. 

18 Q. During this time frame from January 

19 1995 to January 1998, would it be fair to say 

20 that your grade increased, you jumped to a 

21 higher grade? 

22 A. I — I'm sorry, I heard your 

23 question. I was trying to think whether it did 

24 or it didn't. In 1995, in fact — no, I don't 

25 
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1 think it — it changed immediately in the year 

2 that I left BATCO. So — because that was 

3 really in relation to the company wishing to 

4 incentivize me to remain within the company. So 

5 if you look at the real period between '95 and 

6 what I call the real world of B.A.T. prior to me 

7 having an approach from a competitor, I don't 

8 believe that my grade changed. To the best of 

9 my knowledge, I don't think that my grade 

10 changed. 

11 Q. Did you testify on behalf of BATCO 

12 as an expert or as a fact witness in any one of 

13 the cases listed on page 15 of your expert 

14 report while you were an employee of Rothmann's? 

15 A. Yes, I did. 

16 Q. During that time period, did BATCO 

17 pay you any additional compensation in any way 

18 for agreeing to act on its behalf as an expert 

19 witness in those cases? 

20 A. Okay, let me just clarify so I 

21 understand the question and I'll play it back. 

22 I attended the Ironworkers' case I 

23 think 'roundabout February-March '99. I was in 

24 the employ of Rothmann's International, and I 

25 
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1 received no payment or compensation whatever 

2 from BATCO to go to that particular case. 

3 Q. Who paid your travel expenses to 

4 travel to Ohio? Was it BATCO or Rothmann's 

5 International, if you recall? 

6 A. I insisted that it was B.A.T., 

7 BATCO. I didn't wish it to be a burden on 

8 Rothmann's. 

9 Q. Was your compensation in any way at 

10 Rothmann's reduced by virtue of the fact that 

11 you were out of the country for a period of time 

12 and working on BATCO? 

13 A. We have to back up a little bit and 
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say that I made it a condition of joining 
Rothmann's International that they would release 
me to support BATCO in its legal cases for at 
least a period of one year in joining 
Rothmann's. And if you wish, I can tell you my 
rationale for that. 

MR. SHEFFLER: Graham, before you 
answer his questions, make sure he's 
completed the question. 

THE WITNESS: Okay. 

MR. SHEFFLER: I think he was kind 
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97 

of like in the middle of it. And give me a 

chance to object now and again — 

THE WITNESS: Sorry. 

MR. SHEFFLER: — if it's necessary 

to do so. 

Q. Other than the Ironworkers' case, 

were there any of these other cases in which you 
testified at a period of time where you were 
employed by Rothmann's and not BATCO? 

A. No. 

Q. Why don't you go ahead and explain 

for me your rational for requiring that release 
from Rothmann's, if you can. 

A. Yes, I can. Up until that time, 

I'd worked for B.A.T. for close to 23 years. I 
have the greatest respect for B.A.T. and its 
activities, and I was very proud of its research 
and its research activities, and I felt that I 
had information that was of relevance and that I 
felt that it was my duty to actually continue to 
support my ex-staff, because I felt I was 
representing the R&D function, and I felt it 
important to present the information that I had 
and the knowledge that I had and my views and 

97 

98 

opinions that I had into either deposition 
testimony or into open court. 

As a consequence, I felt 
honor-bound to offer that to B.A.T. It wasn't 
sought by B.A.T., BATCO, but I felt that I owed 
that of myself to them under the particular 
circumstances. 

Q. I'm sorry, you had indicated that 

you have not had an appraisal since returning to 
BATCO, is that correct? 

A. I'm in the middle of an appraisal. 

It's not been signed off for, it's not been 
concluded, so I can't give you the outcome of 
it. I don't know it. 

Q. Has the company indicated what your 

performance rating for this appraisal will be? 

A. Not specifically, but I expect it 

to be a C, actually, because there are some 
general rules under the merger of people joining 
and becoming part of the B.A.T. organization, 
BATCO organization as it is in my case, is that 
in inverted commas, we are "given the benefit of 
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23 the doubt" because we had no performance 

24 objectives set by BATCO, and therefore, it 

25 
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1 didn't feel appropriate that it could judge us 

2 against those set by Rothmann's; and hence, our 

3 period of time of tenure was very, very short, 

4 mine in particular, from somewhere In July when 

5 I actually rejoined the organization, it was a 

6 very short review period and simply the company 

7 said, "Well, In general, the general rule will 

8 be that people get an automatic C rating for 

9 their performance," and that's what I expect to 

10 get, actually. 

11 Q. You had used the phrase "Inverted 

12 comma." That's not a phrase that I'm familiar 

13 with here in the United States. Just so the 

14 record is clear. In case I have to at some point 

15 come back and reread your transcript, can you 

16 just explain that for the record? 

17 A. Okay. 

18 Q. Is that the equivalent, of when we 

19 say In the United States, "quote-unquote"? 

20 A. Yes. 

21 Q. Thank you. Do you have a written 

22 employment contract with BATCO currently? 

23 A. Yes, I do. 

24 Q. Did you have a written employment 
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1 contract with BATCO prior to the time that you 

2 left to go to Rothmann's? 

3 A. Yes, I did. 

4 Q. Have you always had a written 

5 contract with BATCO, employment contract? 

6 A. To the best of my knowledge, yes. 

7 Q. Turning back to your expert report, 

8 how many hours did you spend working on the 

9 preparation of the expert report in the Blue 

10 Cross and Blue Shield of New Jersey case? 

11 A. The physical period of time spent 

12 doing it, is that what you're asking me? 

13 Q. Since I don't know what you mean by 

14 "the physical period of time," what I'm asking 

15 you is, from the time that this report was 

16 drafted to the submission of the report to the 

17 plaintiffs in the case, how many hours did you 

18 spend working on the preparation of this report? 

19 A. To the best of which I understand 

20 the question, I'd say maybe an hour. 

21 Q. Do you know if this is 

22 substantially the same report that you submitted 

23 in the Ironworkers case? 

24 A. Covers most of the same principles, 

25 
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1 yes. 

2 Q. Does the report add any general 

3 subject matters over and above the subject 

4 matters that were included In the Ironworkers' 
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report? 

A. I don't think there are any 

substantive conclusions over and above the 
original. 

Q. Let me turn to page 13 of the 

report, please. 

If you refer your attention to the 
paragraph that begins, "Over the years" — 

A. Yes. 

Q. — what expert opinion are you 

offering in this case with respect to the 
assertion that Brown & Williamson shift 
documents to Europe? 

MR. SHEFFLER: Object to the form 
of the question. And I'd also object to 
the question if it calls for, as it seems 
to, the speculation as to what he may 
testify on questions put to him at trial. 
Q. Have you had any discussions with 

your counsel about matters to which you will 
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testify at trial in this case? 

A. I'm sorry, would you rephrase that 

question so I can — 

Q. Have you had any discussions with 

your counsel in this case regarding matters that 
you will be testifying about at trial? 

MR. SHEFFLER: And just for the 
record, you mean counsel for the British 
American Tobacco Company? 

MR. HEFTER: Yes, that's correct. 

A. I've had no substantive discussions 

with them on what I'm going to say or cover at 

trial. It probably depends what you ask me, I 
think. 

Q. Okay. 

MR. HEFTER: Why don't we go ahead 
and finish the tape. 

VIDEOGRAPHER: The time is 11:31 

a.m. and this completes tape number one of 
the videotape deposition of Mr. Graham 
Read. 

VIDEOGRAPHER: The time is 11:32 

a.m. and this is tape number 2 of the 
videotape deposition of Mr. Graham Read. 
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103 

EXAMINATION (Cont'd.) 

BY MR. HEFTER: 

Q. Let me refer you to the fifth line 

down of the same paragraph — 

A. Yes. 

Q. — where you indicate, "I have no 

knowledge of whether any such things occurred," 
and I believe that refers to whether Brown & 
Williamson may have discarded or hidden research 
or shipped it back to Britain, that is correct? 
A. That's correct. 

Q. You don't know whether that 

happened one way or the other, do you? 
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A. Not specifically, no. 

Q. You have no personal knowledge of 

that. That's my question. 

A. As I said, I have no knowledge of 

whether anything such occurred. That's my 
position, yes. 

Q. You don't know whether it occurred 

or whether it didn't occur in your personal 
knowledge? 

MR. SHEFFLER: Let me just object 
to the question. 

103 
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To the extent of his personal 
knowledge, he obviously would know if it 
did occur, in fact, during the time period 
for which he had experience. I mean, if 
something did happen under his personal 
supervision, he would know of it. 

I'm not exactly sure what you're 
asking, but the question is a bit awkward. 
If something did occur, and he knew of it, 
then obviously, your question makes no 
sense. 

MR. HEFTER: Well, your objection is 

noted. 

Q. Do you understand the question? 

A. I'd be grateful if you could just 

reiterate the question for me. 

Q. My question to you is, do you have 

any personal knowledge of whether Brown & 
Williamson may have discarded or hidden research 
or shipped it back to Britain one way or the 
other? 

MR. SHEFFLER: Same objection. 

A. Well, as I indicated in my testimony 

here, I say I have no knowledge of whether any 
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such things occurred. However, this does not 
accord with my personal experience in dealing 
directly with Brown & Williamson scientists for 
many years. 

And I think it might be helpful if 
you perhaps asked me questions about what I do 
know rather than what I don't know. 

Q. You indicate here that you are 

aware of an audit that was conducted by Brown & 
Williamson. 

A. I am aware of that. 

Q. Did you participate in the audit? 

A. To the extent that I reviewed the 

findings of that audit. 


Q. 


Do you know if that audit has been 


produced in the context of this litigation? 


A. 


I don't know if that is going to be 


the subject of some submission. No, I don't. 

Q. And I presume that this audit was 

in a written format? 

A. Yes, it was. 

Q. And you, did you review the final 
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23 draft of the audit? 

24 A. I reviewed the final document with 

25 


page 105 
page 106 

1 the author of that audit, and I discussed and 

2 asked him questions about how he conducted it, 

3 what he found, what he examined, how he put the 

4 report together to satisfy myself, knowing the 

5 individual concerned, that indeed, it would be a 

6 full and thorough, authoritative document and 

7 approach. 


8 Q. And who was the individual that you 

9 just referred to? 

10 A. Hugh Honeycutt. 

11 Q. Who is Mr. Honeycutt? 

12 A. He's a senior, a principal 

13 scientist within Brown & Williamson's research 

14 function in Macon. 

15 Q. And that's in Georgia? 

16 A. It is. 

17 Q. Is the audit report that you're 

18 referring to listed in your list of reliance 

19 documents that's appended to your report? 

20 A. I'm not sure that it is. I don't 

21 think that it is. 

22 Q. Does that audit report form the 

23 basis of your opinion that's purportedly 

24 reflected own page 13? 

25 
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A. Again, I'm not a lawyer, but if 

people say that my word and my knowledge and my 
comments on such a document are inadequate 
without such a document, I — then, yeah, I can 
only talk to my knowledge. 

Q. Did you rely on this document in 

making these statements in your report? 

A. In part. In part. 

Q. If Brown & Williamson did discard 

or hide research or shipped it back to Britain, 
you're not aware of it; is that correct? 

A. Well, I can deal with some — well, 

I can deal with some issues. I can't deal with 
a hypothetical. Documents were certainly not 
shipped back to Southampton and all of the 
research documents that we generated for general 
circulation throughout the whole of the B.A.T. 
group. Brown & Williamson were an integral part 
of that circulation process. And we hold and 
have held records of documents that have been 
sent to Brown & Williamson, and it was that 
background that was actually used to form the 
basis of the audit. 

It was our data against which was 
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1 independently audited by Hugh Honeycutt. As a 

2 consequence, he couldn't say that he hadn't 

3 found a document, because he hadn't found it. I 

4 found in the research facility all of the 
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5 documents bar a very, very small number over an 

6 extended period, say, something like 40-odd 

7 years worth of documents that had been sent to 

8 Brown & Williamson. So to all practical 

9 purposes, he was able to find almost 

10 quantitatively all of the documents that our 

11 records indicated had been sent to Brown & 

12 Williamson. 

13 Q. And when you say "our records," are 

14 you referring to the records that were generated 

15 by the Southampton research facility? 

16 A. The library within the Southampton 

17 research facility, yes. 

18 Q. And that would not include other 

19 research facilities, other BATCO research 

20 facilities? And I'm talking about the audit 

21 now. 

22 A. Again, so I understand, BATCO 

23 doesn't have any other research functions 

24 itself. And the other thing I think you have to 

25 
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1 remember is that I did not operate in isolation 

2 for all the years that I worked for B.A.T. I 

3 did actually meet regularly with all of the 

4 scientists within the group and I think it would 

5 have been very clear and very apparent to me if 

6 the scientists seemed vague or confused over any 

7 subject matter that I discussed with them 

8 because I would have expected — my expectation 

9 was that they received all of the information 

10 that we sent to them and we reviewed science 

11 with them topic by topic on all aspects of the 

12 research conducted at Southampton. And I never 

13 once found a confused or puzzled look on any B&W 

14 scientist's face to the extent that would 

15 indicate that he hadn't received or seen such 

16 information. 

17 Q. I'm just trying to understand the 

18 scope of the audit. 

19 A. Yes. 

20 Q. Now, it indicates on page 13 or 14 

21 and I'll read it, it indicates, "With minor 

22 insignificant exceptions, the research sent by 

23 BATCO to Brown & Williamson over the last 40 

24 years can be found in Brown & Williamson's R&D 

25 

page 109 
page 110 

1 files." 

2 Did Mr. Honeycutt's audit include 

3 an investigation of whether research and 

4 development at Brown & Williamson was found in 

5 BATCO's files? 

6 A. That wouldn't have been the scope 

7 of his audit and it wasn't the subject of the 

8 allegation that's before us. I can indicate to 

9 you categorically, because I actually had 

10 responsibility for close to ten years for the 

11 Southampton research facility, that I am aware 

12 of any and all documents that would have been 

13 passed from Brown & Williamson to us. 
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It was my responsibility to ensure 
that they were properly received and distributed 
within our organization. And anything that came 
from Brown & Williamson was duly circulated to 
the appropriate individuals and duly logged in 
our Southampton library. 

Q. And the ten years that you're 

referring to are what years? 

A. '91 to the end of '98. 

Q. And you say your organization, are 

you — 

110 

111 

A. Well, I was — 

Q. — you're referring to BATCO? 

A. Correct. And really, when I say 

"my organization," when I was the manager of the 
R&D center at Southampton, that was the 
organization that I had responsibility for. 

Q. So if a research scientist at BATCO 

had sent research out of the United States to a 
Canadian subsidiary of the pic organization, you 
wouldn't have any personal knowledge of whether 
that would occur, one way or the other? 

A. I can't give an easy answer to that 

other than, it was very much established 
procedure across the whole of the R&D technical 
function that if information was disseminated to 
one center, it would be copied to all the other 
centers. 

So it would have been my 
expectation to have received copies of both 
general research and reports that would have 
emanated from any other center within the whole 
of the B.A.T. group. 

Q. And that's from 1991 to 1998? 

A. Well, that's the period I can 


111 

112 

absolutely categorically confirm. Of course, 
prior to that, I did actually work from '76 
through to '85 with and within the BATCO R&D 
center, and my experience is exactly the same 
during that period. There was a short period of 
my absence that I can't specifically confirm or 
refute, but I have no reason to doubt that the 
same procedures operated. 

Q. And why do you think that the 

subject matter referred to on page 13 is the 
subject of expert testimony? 

MR. SHEFFLER: Objection to the 

form. 

A. Well, I can only guess. I would 

suggest that there must have been some 
allegation that there's either been suppression 
or elimination of research reports and findings 
or activities somewhere within either the Brown 
& Williamson organization or the BATCO 
organization, which is not my experience at all. 

Q. Are you an expert in recordkeeping? 

MR. SHEFFLER: Objection to the 
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24 A. I think as a former scientist and as 
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1 a research manager and subsequently a research 

2 director, the whole way in which a research 

3 facility operates is on the basis of knowledge 

4 and information. 

5 It is critical to the success of 

6 any research organization that it has good and 

7 accurate both data and recordkeeping and 

8 certainly, the Southampton R&D center has both 

9 of those. 

10 Q. But you can't opine as to what the 

11 recordkeeping was at Brown & Williamson Tobacco 

12 Corporation's Louisville headquarters because 

13 you have no personal knowledge of it? 

14 A. Not personally; but I have had 

15 staff over the years that have been seconded to 

16 Brown & Williamson and I have heard no report 

17 that their library facilities or their files are 

18 any less or any lower standard than our own. 

19 Q. Other than those reports, you have 

20 no personal knowledge of the recordkeeping 

21 practices at Brown & Williamson Tobacco 

22 Corporation in Louisville or any facility in the 

23 United States? 

24 A. Only to the extent at which I saw 
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1 the audit and that only identified records, 

2 files, sources and information. And I trusted 

3 the word of Hugh Honeycutt that if he had 

4 written it down, it was factually correct. 

5 Q. Was he the only author of the audit 

6 report? 

7 A. I think he was, yes. The only one 

8 I spoke to, anyway. 

9 Q. You wouldn't consider yourself an 

10 expert in the requirements of the United States 

11 Federal Rules of Civil Procedure about 

12 obligations in discovery? 

13 A. I would not. 

14 Q. How did you prepare for this 

15 deposition, Mr. Read? 

16 A. To be perfectly frank, I did little 

17 or no preparation at all other than come over 

18 one day prior to this meeting today to meet with 

19 Chadbourne & Parke and similar representatives 

20 from Kirkland & Ellis. 

21 Q. And can you identify those 

22 individuals for me, please? 

23 A. I won't get all of their names, I 

24 can point them out in this room, and they will 

25 
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1 be known to everybody. Obviously Bruce 

2 Sheffler, Michelle Browdy, Kim Davis, Fred Smith 

3 and — Cathy Owens, I think. 

4 MS. OWENS: Jill, yes. 
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THE WITNESS: Jill Owens. 

6 

A. 

Greg Loss also was present some of 

7 

the time. 


8 

Q. 

And would it be fair to say that 

9 

you met yesterday? 

10 

A. 

Yes, I did. 

11 

Q. 

How long did the meeting last? 

12 

A. 

I think we met 9:30-ish, something 

13 

of that order, and I think we wrapped up shortly 

14 

after 3 o' 

clock. 

15 

Q. 

Did counsel in your meeting yet 

16 

show you any documents in preparation for your 

17 

deposition 

today? 

18 

A. 

No, they didn't. 

19 

Q. 

Did you review inconveniently on 

20 

the plane 

coming over or back in your office any 

21 

documents 

in preparation for your deposition 

22 

today? 


23 

A. 

I cannot. The field is too broad 

24 

to even contemplate doing that. 

25 
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1 

Q. 

When was the first time that you 


2 learned that you would designated as an expert 

3 witness in the Blue Cross and Blue Shield of New 

4 Jersey case? 

5 A. I think it might have been 

6 suggested sort of in the third quarter of last 

7 year but I think it was certainly only confirmed 

8 towards the end of the year, from my 

9 perspective, anyway. 

10 Q. And who contacted you to tell you 

11 that you would be designated as an expert 

12 witness in the Blue Cross and Blue Shield of New 

13 Jersey case? 

14 A. I think it was Mike Dixon, 

15 actually. 

16 Q. And after Mr. Dixon told you that 

17 you would be designated as an expert witness, 

18 did you have occasion to have discussion with 

19 counsel at or about that time? And when I say 

20 "counsel," counsel for BATCO. 

21 A. This can include external counsel 

22 for BATCO as opposed to internal counsel? Yes, 

23 it was Greg Loss who told me the mechanics. He 

24 told me about me having to review my draft and 
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1 actually signing off on it, and the dates, and 

2 the likely time frame for when the deposition 

3 may be. And that's the only discussion I had 

4 with respect to this particular deposition or 

5 this case. 

6 Q. So you've had no other discussions, 

7 other than your preparation session yesterday, 

8 with any other counsel from any other law firm 

9 regarding your expert testimony and expert 

10 report in the Blue Cross and Blue Shield of New 

11 Jersey case. 

12 A. That's correct. 

13 Q. Why don't we turn to page 3 of your 
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expert report. 

What is your expert opinion 
regarding commitment to research that' s 
reflected on page 3 of Read Exhibit 1? 

MR. SHEFFLER: Object to the form. 
Where are you referring to? 

MR. HEFTER: I'm referring to the 
topic heading — 

MR. SHEFFLER: Oh. Well, I object 
to the form of the question. It's 
overbroad. 


117 

118 

Q. Do you have any opinion, expert 

opinion, regarding BATCO's commitment to 
research? 

MR. SHEFFLER: Again, I think it's 

overbroad. And vague. 

Go ahead. 

A. I think all I can say in response 

is, obviously, I'm aware of the research, the 
research activities that BATCO, either as part 
of the industry or alone, has conducted over the 
45-year period that stems from the mid '50s. 

All I can say is that I'm aware of its substance 
and its content and its significance, and I'm 
aware of all of those aspects. 

Happy to talk to any and all 
aspects of that. 

Q. Well, is there an expert opinion 

that's reflected from page, the top of page 3 to 
page 4, right before, "External laboratory 
research into smoking an health," that's 
reflected in your expert report? 

That's my question. 

A. Well, again, I think from my own 

perspective, my opinion is that it's substantial 

118 

119 

and responsive and adequate for the challenge 
that has faced our company. 

Q. And what is the basis for your 

opinion? 

A. The knowledge of what was done. 

Q. Can you give me any more specifics 

as to what the basis of your opinion is? 

A. I think unless you ask me very 

specific detailed questions or ones to which I 
can give you general — rather specific answers 
rather than general answers, I feel rather 
constrained how to deal with that other than, 
how long would you like me to sit here and would 
you like me to talk through all of that activity 
to the extent to which I know it? And I'm happy 
to do that. 

Q. Well, Mr. Read, I don't know 

whether you know this or not, but I'm entitled 
to your opinions and the basis therefor and I'm 
trying to ask, because I don't see it in your 
report, what the basis of your opinion is. 

MR. SHEFFLER: Well, he just told 
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you the basis of his opinion. If you're 
going to ask overly broad questions like. 


119 

120 

"What are your opinions about BATCO's 
commitment to research over the last fifty 
years," you necessarily will have to get 
overly broad responses. He's asked you to 
narrow your question, and he's told you 
that he will respond to it if it is 
narrowed. Unless you want to get overly 
broad answers and generalized answers, you 
have to ask specific questions. 

MR. HEFTER: Well, let's start with 
the general, then. 

Q. What's the general basis for that? 

MR. SHEFFLER: Well, you've already 
asked that and it's already been answered. 
Q. Can you give me a general 

description of your opinion that commitment to 
research at BATCO was substantial, using your 
term? 

MR. SHEFFLER: Again, I object. 

It's overly broad. 

A. To the best that I can. I think you 

can see from the report that the issues facing 
the company and the industry became most 
apparent in the early '50s. BATCO and other 

120 

121 

members of the industry responded responsibly to 
that. They reviewed the external research, they 
developed research capability, they funded 
third-party research, and they engaged in 
dialogue with government and with external 
researchers to best to begin to understand the 
issues and the challenges and to fulfill its 
responsibilities. 

Q. And prior to 1976, you don't have 

any personal knowledge of the research 
activities that were taking place at Southampton 
research center? 

A. Well, I think I understand what 

"personal knowledge" means, but I think in the 
field of science, the whole field and building 
of knowledge actually is built on published 
data, historic information; and one accepts that 
as it's presented, particularly if it's in a 
peer reviewed journal. And there's a whole body 
of evidence and information relating to the 
research and the activities that pertained to 
the period prior to '76. 

I, without being disrespectful, I 
had a scientific life prior to '76, and I lived 

121 

122 

in the real scientific world and therefore I was 
aware of activities from that perspective, and 
of course, my period of tenure from '76 forward 
overlapped very substantially with a whole 
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number of colleagues that existed at that time 
and my debate and my comment with them, as far 
as I was concerned, I had no reason to doubt 
their integrity. I accepted their views and 
their opinions and their reports of those 
activities at that particular time. 

Q. And would it be fair to say that 

the basis for your opinion that the research at 
the Southampton research center was substantial 
is based on your review of research fiies, of 
documents in BATCO's possession? 

MR. SHEFFLER: Objection to the 
form. Mischaracterizes his former answer. 
It also included other things. I hope you 
don't mean to exclude those. If you do, 
it's a mischaracterization of his 
testimony. 

Q. Can you answer the question? 

A. I'd like to start with a little bit 

of clarification. 

122 

123 

Q. Sure. 

A. You're asking for my opinion 

post-'76 or spanning the period from the mid 
'50s through to today? 

Q. I'm talking prior to '76. 

A. My view is based on, as I've said, 

discussions with colleagues at that time who 
actually participated in those activities. I'm 
aware from the record what B.A.T., BATCO did as 
part of its own in-house research activities. 

It has a very fine library that actually stems 
from 1958, the year after the building was 
constructed. 

We've had excellent recordkeeping 
ever since, which is, I think, an absoiute 
testament to the work that I have done, and 
there's something in excess of four thousand 
reports in the library which actually summarizes 
the research activity. 

And having read many of those 
reports, I can't put my hand on my heart and say 
I've read them all, but having read many of 
them, I can say categorically that those 
generated prior to '76 were all of an equivalent 

123 

124 

and no lesser standard than the science that was 
conducted post-'76. And again, as you are 
aware, because there's a documented record to 
the effect, that the industry, certainly in the 
U.K. and in the U.S., undertook and supported a 
substantial amount of external research, which 
is a very large body of research by anybody's 
standards, and the record is there and clear for 
anyone to see. 

Q. Would it be fair to say that all of 

the documents that you rely on in making that 
statement is reflected in your list of reliance 
documents that appears appended to your expert 
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report? 

MR. SHEFFLER: Object to the form. 

A. I can say yes in general. And 

again, this is not meant to be critical of 
anybody, but you must remember that scientists 
build their knowledge continuously over time. 

If I was to pool every single piece 
of information that I had ever read or expressed 
a view and opinion on or had an involvement in, 
then it would be a very large body of documents. 

I think this is a reasonable subset 
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125 

that covers sufficient ground that would allow 
me to answer in a reasonable and sensible and 
scientific way any questions that might be posed 
to me regarding the company's activities, its 
research programs and its position with respect 
to issues relating to smoking and health. 

Q. You refer to a publication by 

Larson, Haag and Silvette, do you see that? 

It's on the bottom of page 3 — 

A. Yes. 

Q. — going over to the top of page 4 

of your report. 

A. Yes. 

Q. Are you familiar with the Larson, 

Haag and Silvette report? 

A. Yes. I am. They have produced a 

number of publications over the years stemming 
from '61. I'm familiar with those reports as 
published. 

Q. Is it your opinion that the Larson, 

Haag and Silvette publication in 1961 reflected 
all of the published literature on the issue of 
smoking and health at the time? 

MR. SHEFFLER: Object to the form. 

125 

126 

Go ahead. 

A. I think as a matter of record that 

it reviewed something in excess of six thousand 
articles and covered some twelve hundred 
journals. By anybody's standard, it must have 
covered a very substantial amount of scientific 
information that was known and available at that 
time relating to the subject matter that was 
covered by this particular publication. 

Q. But you do indicate here that the 

Larson Haag and Silvette encyclopedic series was 
broader and more comprehensive in scope than the 
Surgeon General's reports; is that correct? 

A. Yes. 

MR. SHEFFLER: Is it correct he 

indicates that there? 

MR. HEFTER: Correct. 

A. I think as a generalization, it's 

pretty correct, yes. 

Q. Okay. Do you know how Professors 

Larson, Haag and Silvette went about choosing 
the literature that they included in their 
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23 encyclopedia? 

24 A. I don't have firsthand knowledge. 

25 

page 126 
page 127 

1 I thought they actually received a grant to 

2 undertake a review of the literature and 

3 actually used their expertise to make some 

4 judgement and issue their findings on those 

5 subjects. 

6 Q. Have you ever spoken to Professors 

7 Larson, Haag and Silvette? 

8 A. Unfortunately, certainly two of 

9 them are clearly dead so I haven't spoken to 

10 those. But — no, I haven't. 

11 Q. Do you know if Professors Larson, 

12 Haag and Silvette excluded literature from their 

13 1961 publication on any grounds? 

14 A. I am not aware that to be the case. 

15 Having read the publications, I find it 

16 incredible that anyone would actually raise such 

17 a comment. 

18 Q. Do you know what criteria they used 

19 in selecting publications to include in their 

20 encyclopaedia in 1961? 

21 A. I'm sorry, would you repeat the 

22 question for me? 

23 Q. Do you know what criteria they used 

24 to include publications in their encyclopaedia 

25 

page 127 
page 128 

1 that was published in 1961? 

2 A. I think they had a very broad 

3 title, these experimental and clinical studies 

4 that they reviewed, and of course my 

5 understanding is that they attempted to look at 

6 any and all publications by some citation index 

7 which would have had some association with 

8 tobacco, tobacco use, cigarettes and cigarette 

9 use. 

10 I'm not aware of any limitations 

11 that would have been imposed by them or any 

12 others on what they would look at and what they 

13 considered to the relevant field of science at 

14 that particular time. 

15 Q. Do you know if the 1961 publication 

16 of Larson, Haag and Silvette included research 

17 that was conducted internally by tobacco 

18 companies? 

19 A. Well, simply by looking at the date 

20 of 1961, had there been any publications, 

21 although there probably weren't because, as I 

22 said, our research center was started in '58, 

23 the tobacco manufacturers' standing committee 

24 was formed in '54, the formation of the Tobacco 

25 

page 128 
page 129 

1 Research Council didn't occur until the latter 

2 end of the '50s, and again, in my experience, it 

3 takes probably more than a year to get something 

4 published. 


http://legacy.library.ucsf.edu/tid/vkrip5aG0'pdtndustrydocuments.ucsf.edu/docs/llhd0001 



5 


I don't think the dates themselves 

6 would have enabled an opportunity for inclusion 

7 of data emanating from either within British 

8 American Tobacco Company or from the TRC at that 

9 particular time. 

10 Q. Let me ask this question; just to 

11 clarify the record: 

12 Did you say that your, meaning 

13 BATCO's, research center was developed and 

14 started in 1959? 

15 A. '58. 

16 Q. Thank you. Do you know if any 

17 internal research that was conducted by BATCO 

18 from 1958 to 1961 was not included in the 

19 Larson, Haag and Silvette publication that was 

20 published in 1961? 

21 A. I'm not aware one way or the other, 

22 I'm afraid. 

23 Q. Do you know if any research by any 

24 other tobacco company, other than BATCO — I'm 

25 

page 129 
page 130 

1 only asking for your personal knowledge — that 

2 was conducted from 1954 to 1961, was not 

3 included in the Larson, Haag and Silvette 

4 publication published in 1961? 

5 A. To the extent it was available, it 

6 would have been reviewed and incorporated or 

7 not, depending on the Larson, Haag and 

8 Silvette's own standards and criteria. 


9 

Q. 

Do you have any personal knowledge 

10 

of whether there was in fact any internal 

11 

research conducted by any other tobacco company 

12 

other than BATCO that was not included in the 

13 

Larson, Haag 

and Silvette publication that was 

14 

published in 

1961? 

15 

A. 

None of it features high in my 

16 

mind. But I 

think there might have been some. 

17 

Q. 

Are you familiar with the Medical 

18 

College of Virginia? 

19 

A. 

I'm aware of it, yes. 

20 

Q. 

Do you know if it receives any 

21 

funding from 

Philip Morris? 

22 


MR. SHEFFLER: Are you asking 

23 

today? 


24 


MR. HEFTER: Currently. 

25 
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page 

131 


1 

A. 

I believe over the years, they have 


2 received some funding from the U.S. industry, 

3 and I'm not sure from whom. 

4 Q. Do you know the amount of the 

5 funding over the years? 

6 A. No, I don't. 

7 Q. Do you know if Professors Larson, 

8 Haag and Silvette, in putting together their 

9 encyclopedia in 1961, had any specific grants 

10 from Philip Morris or any other U.S. tobacco 

11 company? 

12 A. I'm not aware of them having a 

13 grant from Philip Morris. I thought it was my 
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recollection that they had received a grant for 
the task before them, consistent with conducting 
their review. 

Q. And do you know who provided them 

with that grant? 

A. I'd be guessing. I don't know for 

a fact. 

Q. Do you know if the Medical College 

of Virginia received any funding from Philip 
Morris in the 1960 to 1961 time frame? 

A. I'm not aware of any specific 


131 

132 

detail on that. It wouldn't surprise me one way 
or the other whether they did or they didn't. 

We support and have supported many 
research and university institutes over the 
years. Why wouldn't any other tobacco company? 

Q. Somebody else is going to have to 

answer that question. 

MR. HEFTER: We'll mark this as 
Read Exhibit 2. 

(Deposition Exhibit (Read) 2, 
document entitled, "A Tentative Hypothesis 
on Nicotine Addiction," dated 5/30/64, 
marked for identification, as of this 
date.) 

(Document placed before the 
witness . ) 

Q. Want to just take a moment and look 

at Read Exhibit 2, Mr. Read? 

(A pause In the proceedings.) 

A. If you don't mind my saying that, I 

think I can just about make it out even with my 
glasses on. Would you like me to read it? 

MR. HEFTER: Let me just note for 
the record that it is. Read Exhibit 2 is a 

132 

133 

document entitled, "A Tentative Hypothesis 
on Nicotine Addiction," that purports to be 
dated May 30th, 1963. 

Q. Have you ever seen this document 

before? 

A. No, I haven't. 

Q. If you could read the third 

paragraph, and I understand that if you could 
read it is a major assumption on my part. 

MR. SHEFFLER: Yes, if he can read 
it, he's a good man. Are you talking about 
the one, "In a chronic" something or other? 
MR. HEFTER: Yes. 

(A pause in the proceedings.) 

MR. SHEFFLER: Off the record. 
(Discussion off the record.) 

A. I've struggled to string some of the 

meaning of the words together and I'm about as 
close as I'm going to get, to be honest. 

Q. Let me read the last sentence or 

the penultimate sentence in that paragraph: 

"A body left in this unbalanced 
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states craves for renewed drug intake in order 
to restore the physiological equilibrium," and 
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134 

I'll read the last sentence, too. 

"This, I believe, unconscious 
desire explains the addiction of the individual 
to nicotine." 

Do you know if this statement that 
appears in this document is consistent or 
inconsistent with Professors Larson, Haag and 
Silvette's conclusions on the same subject? 

MR. SHEFFLER: Objection. I think 
you're taking a couple of sentences from 
this document without putting the context. 

I think they are referring now to 
corticotropin releasing systems and to the 
extent that they are, if the question is 
corticotropin releasing system and its 
relationship to nicotine in the Larson, 

Haag and Silvette monograph, I think that's 
a question that you can check out with the 
monograph. I don't think it's appropriate 
to ask this witness to do that off the top 
of his head. 

MR. HEFTER: Why don't we go ahead 
and mark at least a portion of the 
monograph. Let's try it that way. 


page 134 
page 135 

1 (Deposition Exhibit (Read) 3, 

2 portion of Larson, Haag and Silvette 

3 monograph, marked for identification, as of 

4 this date.) 

5 Q. Mr. Read, I'm going to show you 

6 what's been marked as Read Exhibit 3, which I 

7 will admit is a very small portion of the 

8 Larson, Haag, Silvette monograph. 


10 

to do now 

7 

11 



MR. SHEFFLER: He's not asking — 

12 


he' 

s just telling you — 

13 


Q. 

I'm telling you, this is what I'm 

14 

providing 

to you. 

15 



Can you tell me if this fits with 

16 

your 

understanding that this is the Larson, Haag 

17 

and 

Silvette, at least a portion of the Larson, 

18 

Haag 

and 

Silvette monograph? 

19 


A. 

That's my understanding, yes. 

20 


Q. 

If you can turn to what is page 

21 

526 

— 


22 


A. 

Okay. 

23 


Q. 

— and if you can read to yourself 

24 

the 

first 

two paragraphs under the subheading. 

25 




page 

135 



page 

136 



1 

"Tobacco 

Habituation." 

2 


A. 

Okay. 

3 



(A pause in the proceedings.) 

4 



MR. SHEFFLER: Do you want him to 
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read the footnote that is at the end of 
that paragraph as well? 

MR. HEFTER: Well, I don't think the 
footnote in all fairness is part of Read 
Exhibit 6, but I certainly can get it. 

MR. SHEFFLER: No, the footnote on 
the page. The bottom of the page. 

MR. HEFTER: Oh, it is. I'm sorry. 

I don't think it's necessary for him to 
read it but if he feels it's necessary for 
him to read it, he can. 

(A pause in the proceedings.) 

A. Well, I've read the two paragraphs. 

Q. Have you ever reviewed these two 

paragraphs or read these two paragraphs before 
just now? 

A. I believe I have. 

Q. Would you agree that Professors 

Larson, Silvette and Haag's conclusion was that 
cigarette smoking was not addictive, and that's 

136 

137 

the way they defined it in these two paragraphs? 

MR. SHEFFLER: Well, I object to 
the extent that — this was my comment 
about the footnote. If HS refers to 
Silvette, then I think — I think you're 
mischaracterizing the document. 

Q. Excluding Silvette, do you agree 

that Professors Larson and Haag's position is 
that cigarette smoking is not addictive in the 
way that they had defined addictiveness in these 
paragraphs? 

A. I'm going to have trouble answering 

your question, not because I don't wish to 
answer it. I think what we're looking for here 
in this document at this particular time, '61, 
and in this document, '63, I think quite 
frankly, we're in the realm of the early '60s. 
People are struggling to understand both the 
terms and the meaning, the data that's before 
them, and in fact limited data with respect to 
pharmacology, looking at physiological effects, 
trying to understand CNS effects, central 
nervous system effects. 

The level of comprehension was 


137 

138 

very, very low at that time and the knowledge 
base was very, very low. I think what we're 
seeing here is almost an argument on definition 
of words. So I'm not absolutely sure what you 
are asking me to agree or disagree, to be 
perfectly frank, in the context in which they 
wrote it. 

Q. I don't know if that answers my 

question. It says here, "'That smoking produces 
a craving for more when an attempt is made to 
give it up is undoubted,' wrote H. Rolleston in 
1926, 'But it can seldom be accurately described 
as overpowering, and to regard tobacco as a drug 
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14 of addiction may be all very well in a humorous 

15 sense, but it is hardly accurate.'" 

16 Did I read that correctly? 

17 A. You read it correctly but it — it 

18 came from my — the almost some double negatives 

19 in there. Would you like to tell me what you 

20 think he was saying, that he thought it was 

21 humorous that these two elements were used in 

22 the same sentence or shouldn't be used in the 

23 same sentence? Because I can't deduce from what 

24 was written there what was truly implied by it. 

25 

page 138 
page 139 

1 MR. SHEFFLER: It's an Americanism. 

2 THE WITNESS: It doesn't have any 

3 meaning. 

4 A. I'm sorry, I'm not trying to be 

5 awkward, but I simply can't comprehend the 

6 language as to what was really being implied. 

7 It's too subtle for me to make a distinction 

8 what you're trying to ask about that particular 

9 statement. 

10 Q. Do you believe that, in 1961 when 

11 this document was published, that Professors 

12 Larson and Haag believed that cigarette smoking 

13 was habituating and not addictive in the way 

14 they have defined addiction in these two 

15 paragraphs? 

16 A. Again, I don't think we're seeing 

17 the full definition of what they meant by 

18 "habituation" or "addiction" and I think what 

19 we're seeing here is an intellectual and 

20 scientific debate as to how to characterize the 

21 habit of smoking. 

22 And it's clear that they can't, 

23 from my reading of this document, make clear, 

24 unequivocal statements about what they mean with 

25 

page 139 
page 140 

1 respect to habituation and addiction on where 

2 cigarette smoking falls on that particular 

3 continuum. 

4 Q. Let me ask you a different 

5 question, then. 

6 Do you know if the Larson, Haag and 

7 Silvette publications in 1961, or the 

8 subsequently-published versions, ever included 

9 the Batelle research conducted by the Batelle 

10 researchers in Geneva, Switzerland? 

11 MR. SHEFFLER: Any Batelle 

12 research? 

13 MR. HEFTER: Let me clarify. The 

14 results that are found in project Hippo I 

15 and project Hippo II. 

16 A. I don't think it did include an 

17 analysis of those particular studies. If you'd 

18 like to raise Hippo I and Hippo II in terms of 

19 their subject matter and their conclusions, I'd 

20 be happily to undertake a review of that and try 

21 to set it in some context of what we think 

22 Larson, Haag and/or Silvette may or may not have 
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thought about habituation and addiction. 

In looking at this first document. 


140 

141 

which I think is, I have to say to you, from its 
title, they were correct, it's a very tentative 
hypothesis, I think it's an incorrect hypothesis 
and doesn't bear the test of time in science, a 
simplistic analysis of what was known at that 
time which I think was very limited and I think, 
as expressed in the Larson, Haag and Silvette 
document, basically, they are equally struggling 
to try and arrive at sensible conclusions from 
difficult issues for which we don't have clear, 
or certainly not at that time, didn't have clear 
definitions and references for what was meant by 
habituation and addiction, and indeed, that 
debate still pertains to this day. 

Q. Well, we'll talk about that in a 

moment or two. Do you believe that, sitting 
here today, that mouse skin painting is a valid 
way to determine whether a substance is 
carcinogenic today? 

MR. SHEFFLER: I object on the 
basis that I think it's a bit vague, in 
terms of what you mean by "valid," and also 
I think it's a bit overbroad, if you're 
asking any substance. 

141 

142 

Q. Do you understand my question? 

A. I think I do, yes. Let me find a 

starting point and see if we can find some 
common ground and points to refer to. 

As a toxicological tool, mouse skin 
painting, obviously, even today, has some 
relevance and possibly some significance in 
certain circumstances. I now have to move from 
the vague to specific and say, why do I try to 
give some support and credence to the use of 
mouse skin painting? Principally because there 
are toxicologists today and regulatory 
authorities who still believe that mouse skin 
painting has utility and value as a 
toxicological tool. 

I think if you're looking at 
individual components, you can use the data 
arrived at and derived from mouse skin painting 
as part of a battery of tests to make some 
qualitative judgments to what that data means 
and how you might interpret it in relation to 
the mouse and/or the system that you are trying 
to evaluate. I assume in this case we're 
talking about relevance to human health. 


142 

143 


So it has some scientific merit. 

It has some significance and it has a whole raft 
of limitations and difficulties. And for me to 
go into those, unless I sit here and give you an 
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5 essay on the strengths or weaknesses of the 

6 mouse skin painting technique across a whole 

7 series of potential applications, if you want to 

8 ask me certainly more, slightly more focused or 

9 specific questions, I'd be very pleased to try 

10 and answer those for you. 

11 Q. And I think you did answer my 

12 question at least, but I was looking for, did 

13 BATCO at any time use mouse skin painting to 

14 attempt to determine carcinogens in tobacco 

15 smoke? 

16 A. BATCO, together with other industry 

17 members, supported research through the TRC, the 

18 Tobacco Research Council and its research 

19 facility at Harrowgate in the U.K., and it also 

20 undertook under its own name research through 

21 external contract houses to conduct mouse skin 

22 painting exercises, to look at a whole variety 

23 of cigarette design variables and parameters and 

24 how those changes in product, in product design, 

25 

page 143 
page 144 

1 and the assay itself, had utility for human 

2 significance. 

3 Q. I may be mischaracterizing what you 

4 just said, so correct me if I'm wrong, and I 

5 apologize. But did you just say that at 

6 Southampton, that BATCO did not perform mouse 

7 skin painting tests to determine the health 

8 effects of tobacco smoke? 

9 A. They were not conducted on-site at 

10 Southampton. But they were conducted through a 

11 contract research facility off-site and at 

12 BATCO's expense and direction. 

13 Q. When was the first time, to your 

14 knowledge, that BATCO funded mouse skin painting 

15 tests to determine the health effects of tobacco 

16 smoke? 

17 A. Let's take a few steps — sort 

18 of — there's a lot in your question. You've 

19 asked me to assume a lot. 

20 I think I can talk to the record as 

21 to what was done and when it was done. I can 

22 talk about the significance of mouse skin 

23 painting, we can taik about its relevance to 

24 assessment of cigarette smoke and we can talk 

25 
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1 about the relevance of those findings to human 

2 health. Each one of those requires comment and 

3 debate in and of themselves. 

4 I'd simply ask you, where would you 

5 like me to start on that particular continuum? 

6 Q. I think where I was going is the 

7 actual projects and when they occurred. 

8 A. Okay. Well, let's come back to the 

9 funding of mouse skin painting studies, and 

10 that's what I'm commenting on. 

11 They were initiated as part of a 

12 U.K. industry approach in the early — late 

13 '50s, early '60s, following on from some of the 
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14 Wynder findings of mouse skin painting. 

15 It was also conducted in the U.S. 

16 under the U.S. industry's name, and BATCO also 

17 instigated some of its own contract research 

18 using mouse skin painting as a particular assay 

19 to assess the biological properties of smoke at 

20 Batelle, Frankfurt, and I think that was in the 

21 late — mid to late '60s through until the — to 

22 the late '70s. 

23 Q. The Batelle research that was 

24 conducted in Frankfurt — 

25 
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1 A. I believe it was Frankfurt. 

2 Batelle had a lot of research centers. I 

3 believe it was conducted in Frankfurt. 

4 Q. Is this Batelle affiliated with or 

5 similar to the Batelle research center in Geneva 

6 that conducted the project Hippo reports? 

7 A. That's my understanding, yes. 

8 Q. And the Batelle research that was 

9 conducted in Frankfurt, is that what's called 

10 Project Janus? 

11 A. Correct. 

12 Q. Who initiated the Project Janus 

13 report? 

14 MR. SHEFFLER: Object to the form. 

15 Assumes there was a report Project Janus. 

16 MR. HEFTER: I'll take that 

17 objection, and I will rephrase my question. 

18 Q. When was the research for Project 

19 Janus started? 

20 A. I think probably between the window 

21 of about '68 through to '78, something — it 

22 spanned about a ten-year purchased. I may be 

23 out by a year or so, either side. But it's of 

24 that sort of order, and there was something in 

25 

page 146 
page 147 

1 excess of 12 to 14 projects conducted. Studies, 

2 I should say, conducted. 

3 Q. And the 12 to 14 studies, were they 

4 all mouse skin painting tests? 

5 A. That's the context in which we're 

6 discussing them, yes, that's correct, all part 

7 of the project, the overall umbrella of Project 


8 

Janus. 



9 

Q. 

And 

what was the purpose of Project 

10 

Janus? 



11 

A. 

The 

purpose of Project Janus was to 


12 build on the knowledge that had been dealt 

13 through the TRC and the Harrowgate research 

14 findings. It was also to look at cigarette and 

15 cigarette design variables and their ability or 

16 otherwise to influence the biological end point 

17 associated with the mouse skin painting test. 

18 Q. What do you mean by "influence the 

19 biological end point associated with the mouse 

20 skin painting test"? 

21 A. End point. 

22 Q. End point. What do you mean by 
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Well, it is a bioassay which has 


23 that? 

24 A. 

25 
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1 been selected as one of a battery of approaches 

2 for assessing exposure to the products of 

3 chemicals and recombinant chemical mixtures, and 

4 the end point is a mouse skin tumor or sarcoma. 

5 And that is the end point, and what the test is 

6 designed to do is to put measured and known 

7 quantities of condensate collected from 

8 cigarettes with a different series of design 

9 variables and looking at their ability to 

10 influence or otherwise the numbers of tumors, 

11 i.e., the end points within that test. 

12 Q. Was one of the variables dosage of 

13 condensate? 

14 A. That is critical to the 

15 toxicological assessment procedure, yes. 

16 Q. And do you know what the different 

17 variables in terms of dosage that were painted 

18 on the skin of the mice was? 

19 A. Without looking at the reports, I 

20 can't tell you the specific amounts. But let me 

21 tell you the principles of why one looks at dose 

22 range. It is a test designed to have a measured 

23 end point, and it was selected for that purpose, 

24 the end point being mouse skin tumors. 

25 
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1 And the way that you actually 

2 validate in principle a toxicological test is, 

3 you try to apply as much as you can in a test to 

4 achieve the end point, but you look at it in a 

5 dose-related manner to ensure that you are 

6 actually getting some form of linearity or 

7 nonlinearity. 

8 Part of the validation of the test 

9 is that it is responsive over a range. 

10 Otherwise, when you apply condensate in this 

11 case from other sources, you have to make sure 

12 that you're working within the responsive or the 

13 linear range of the test, part of the standard 

14 toxicological approach to developing, validating 

15 and signing off on test procedure. 

16 Q. Was one of the purposes of Project 

17 Janus to determine the acute toxicology of the 

18 condensate? 

19 A. In principle, no. But again, 

20 depending on what you've read, I don't want to 

21 assume that you have great knowledge with 

22 respect to the mouse skin painting test, it is 

23 possible that, by applying condensates, that you 

24 can get absorption from the condensate and 

25 

page 149 
page 150 

1 presumably, you could observe nicotine from the 

2 condensate which can could have acute toxic 

3 effects. 

4 Nicotine is an acute poison. To 
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that end, as part of validating the test, you'd 

6 ensure that you didn't get an acute response and 

7 actually kill the animal before you conducted 

8 the test, which spans in principle the lifetime 

9 of the mouse so as part of the setup and the 

10 test protocol, you would look at those 

11 particular parameters, but they have no great 

12 meaning for the end point which we're 

13 considering here, which is mouse skin tumors. 

14 Q. So I guess, I take it that the 

15 purpose of the test was not to determine how 

16 much nicotine you could pump into the mouse to 

17 kill it. 

18 A. That's correct. 

19 Q. And the end point was to determine 

20 tumor formation. 

21 A. Correct. 

22 Q. Okay. Project Janus started in 

23 1968? 

24 A. Late '60s. 

25 
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1 Q. Late '60s. Who within BATCO 

2 decided to hire Batelle to conduct this 

3 research? 

4 A. I can't give you a clear and 

5 unequivocal answer on that. A decision in any 

6 organization is usually through debate, 

7 committees and the organizational structure. 

8 For a long time, both Dr. Felton 

9 and subsequently Dr. Sam Evelyn were responsible 

10 for monitoring and participating in those 

11 particular studies. 

12 Q. From 1976 to 1978, did you have any 

13 responsibility for monitoring Project Janus 

14 studies? 

15 A. Not on a day-to-day project basis, 

16 but I did receive the reports from those studies 

17 and I did engage in debate with Sam Evelyn, who 

18 was my boss's boss at that time. Actually, Sam 

19 Evelyn appointed me to the position in the 

20 company, so I in effect ultimately reported to 

21 Sam Evelyn and I did review findings, I did talk 

22 about biology, I did talk about mechanisms. 

23 And again, as you'll appreciate, we 

24 were also conducting in-house animal inhalation 

25 
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1 studies, looking at whole smoke exposure as 

2 opposed to condensate exposure and the sensible, 

3 logical thought would be, "Why did you conduct 

4 both tests?" And if you want to go into that 

5 debate, I'd be very happy to have that debate. 

6 Again, I'm not trying to be clever 

7 here. I think we're putting too big a toe in 

8 the water by looking straight into the Janus 

9 studies. 

10 I think it would be relevant to 

11 back off and look at the findings in the mid 

12 '50s, the early '50s, for other external studies 

13 relating to mouse skin painting, why they 
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14 elected to use that test and thereafter, what 

15 the tobacco manufacturers' standing committee 

16 did with respect to structuring Harrowgate and 

17 its activities, and the findings that came from 

18 those particular studies, so that we can 

19 subsequently have some points of reference to 

20 talk about the significance or otherwise of the 

21 Janus project series. 

22 Q. Did the Harrowgate studies have a 

23 name such as Project something or — 

24 A. Unfortunately, they were the mouse 

25 
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1 skin painting studies. 


2 

Q. 

Thank you. 


3 

A. 

All of which were published. 

4 

Q. 

The debate that 

you had with 

5 

Dr. Evelyn, 

can you describe 

that for me? 


6 A. Well, it was a sort of 

7 scientist-to-scientist debate. He was 

8 conducting the studies. They are very difficult 

9 studies to conduct. They involve many thousands 

10 of mice. Logistically, they are very difficult 

11 to do. Certainly, at the time that I joined the 

12 company in '76, had you asked me at that time 

13 would I conduct mouse skin painting as a basis 

14 for assessing toxicological properties of 

15 condensate, no, I wouldn't. 

16 And that was the nature of the 

17 debate I was having with Sam Evelyn. I joined, 

18 like, in the middle of this experimental series 

19 or maybe two-thirds into this particular 

20 experimental series. We had already developed 

21 and instigated our animal inhalation facility 

22 and were validating that as a toxicological 

23 model, and I would be having scientific debate 

24 with him as to the relevance or otherwise of 

25 
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1 mouse skin painting vis-a-vis that which we were 

2 doing in the animal inhalation facility. 

3 Q. At that time, why wouldn't you have 

4 conducted mouse skin painting to determine the 

5 end points that you were trying to find in the 

6 Project Janus studies? 

7 A. Now, again, it's always very easy 

8 to be wise with hindsight. But again, I think 

9 if you think just even superficially about the 

10 mouse skin painting test, it only deals with 

11 condensate. 

12 As you know, condensate has 

13 currently something approaching five thousand 

14 components in it, because it is not an inert 

15 mixture, it is a dynamic and reactive mixture. 

16 It is then applied at high dosage at least once, 

17 If not twice a day, to the backs of mice for 

18 their lifetime. 

19 And you say to yourself, "What is 

20 the relevance of the back of a mouse to the 

21 respiratory epithelium, is this really giving me 

22 good insight, is this the best test that's 
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Back in the late '50s, early '60s, 


23 available?" 

24 

25 
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1 it probably was, but scientific thinking of 

2 course moves on with the benefit of knowledge, 

3 and I would question whether that gave us 

4 significant data. I didn't feel that the test 

5 was sensitive. It wasn't very discriminating. 

6 And we know from epidemiology that we can see 

7 dose-related effects with respect to the 

8 incidence of lung cancer in smokers. So that 

9 was known from an epidemiological standpoint, 

10 really from the '50s. 

11 So what more was this test adding? 

12 And the objective of the test was to be 

13 sufficiently sensitive and informative to be 

14 able to make actionable changes to the product 

15 that may minimize the risk to the consumer. And 

16 I would question the validity of the sensitivity 

17 of the test on some of those bases. 

18 Q. Putting aside your criticisms of 

19 the method of the Project Janus reports, what 

20 were the conclusions of the Project Janus 

21 researchers? 

22 A. Okay. Let me give you some 

23 specific broad headlines, and I think I'll have 

24 to bring in some of the things that were 
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1 happening in Harrowgate, because things weren't 

2 happening in isolation. 

3 Yes, fresh cigarette condensates 

4 were capable of inducing tumors on the backs of 

5 mice in a dose-dependent manner. The objective 

6 of the industry and of those programs was to try 

7 and fractionate cigarette smoke to identify the 

8 active ingredients present in cigarette smoke 

9 condensate. This was what the test was looking 

10 at. 

11 After many years of fractionating 

12 cigarette smoke, other than being able to say 

13 that in general, a significant portion of the 

14 biological activity was associated with a 

15 so-called neutral fraction, that's basically 

16 what we had out of the study. We knew a broad 

17 fraction and not the details of the constituents 

18 present in it. And we had knowledge that the 

19 test, yes, was linear, but crude. And at high 

20 doses we could get some dose-dependent responses 

21 in and on the backs of mice with respect to 

22 tumors. 

23 So having got that, what could one 

24 then do? And the issue was, lots of people were 
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1 saying at the time, "Well, is cigarette smoke 

2 condensate relevant, should we not be looking at 

3 the smoke aerosol, shouldn't be we looking at 

4 the respiratory, should we be looking at the 
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reaction to whole smoke, not aged condensate or 

6 chemically reacted condensate," and there is 

7 another problem which I didn't talk to. 

8 The mouse skin painting studies had 

9 been conducted to many decades prior to the '50s 

10 and it was showing, with some environmental 

11 chemicals, you could induce mouse tumors 

12 following their application. Cigarette smoke 

13 had been looked at in earlier decades and was 

14 shown to not have an effect on the backs of 

15 mice. It was only when it was actually, the 

16 condensate was made up in acetone were they able 

17 to demonstrate that it had some biological 

18 effect on the backs of mice skin. 

19 You have to say to yourself, "Am I 

20 looking at the whole effects of the cigarette 

21 smoke, am I looking at the acetone extraction 

22 components that then are being taken into the 

23 skin, is skin a reasonable medium," as we said, 

24 "Is it akin to the respiratory epithelium?" 

25 
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1 And therefore, you can see, quite 

2 easily and quite quickly, we can raise a 

3 significant doubt in our mind as to the 

4 relevance and significance. 

5 But in the world of toxicology, you 

6 have to go with what you've got. Basically what 

7 we were saying was, it was the best tool that 

8 was available at the time, we learned as much as 

9 we could from it and then we recognized its 


10 

limitations 

and that's when people were trying 

11 

to develop 

additional and alternative tests to 

12 

be more specific to the whole smoke, and trying 

13 

to increase 

sensitivity so that we can make 

14 

meaningful 

drawing of conclusions and take 

15 

meaningful 

action based on those particular end 

16 

points. 


17 

Q. 

Did BATCO conduct studies using 

18 

whole spoke 

9 

19 

A. 

Yes, they did. 

20 

Q. 

And this was after the Project 

21 

Janus report — 

22 

A. 

It was — 

23 

Q. 

— after the Project Janus had 

24 

concluded in 1978? 

25 



page 

158 


page 

159 


1 

A. 

It was happening in — in parallel. 

2 

Q. 

And did that project have a 

3 

particular 

name? 

4 

A. 

No, it was — the rationale and the 


5 being for the life sciences facility. 

6 Q. And this was being conducted at the 

7 Southampton facility? 

8 A. Correct, yes. 

9 Q. Do you know how much money BATCO 

10 had spent on paying Batelle to conduct the 

11 research for Project Janus? 

12 A. I don't know. It would be an 

13 enormous sum. 
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14 Q. Do you know how many researchers 

15 were employed by Batelle in Frankfurt to conduct 

16 the Project Janus study? 

17 A. Again, not specifically but because 

18 I have knowledge of protocols and experimental 

19 techniques, I could work it out for you give you 

20 a rough order. 

21 Q. I'm just asking for your personal 

22 knowledge. 

23 A. I don't know it offhand. 

24 Q. And would it be fair to say that 

25 
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1 the Project Janus study was discontinued or 

2 stopped in 1978 because the research had 

3 concluded? 

4 A. That would be a good 

5 characterization of our position, yes. 

6 Q. Do you know of any other reason why 

7 the Project Janus study had concluded in 1978? 

8 A. No, I think it's a test that was, 

9 from my perspective, beyond its time. Other 

10 tests were emerging. We had been looking at, 

11 had expectation and hope that the animal 

12 inhalation facilities would give us more 

13 actionable and more meaningful data. 

14 There were the emergence of 

15 short-term in-vitro tests developing through the 

16 '70s and, if we move from the '70s to the '80s, 

17 we move more into the area of molecular sciences 

18 and looking at basic methods of carcingenicity 

19 by a number of different tools and techniques. 

20 Again, I indicated that mouse skin 

21 painting was a test that didn't — didn't have 

22 any utility at all. It laid the foundations for 

23 the two-stage model of carcinogenesis in my 

24 view, initiation and promotion. I think that 
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1 was added into the scientific background 

2 knowledge of the world at large at that 

3 particular time, and it allowed us, I think 

4 allowed other people to build thoughts and 

5 hypotheses around chemical carcinogenesis 

6 per se, to begin to look at structure/activity 

7 relationships, looking at classes of compounds 

8 and their potential for eliciting biological 

9 change, so it did provide some underpinning 

10 knowledge in general about the science of 

11 toxicology, about chemicals and chemical 

12 carcinogenesis which have been somewhat 

13 superseded by our knowledge today. 

14 Q. Has BATCO performed toxicological 

15 studies to determine the carcinogenesis of smoke 

16 on dogs? 

17 A. To the best of my knowledge, I 

18 don't believe that — certainly, British 

19 American Tobacco alone hasn't funded any 

20 research using dogs, to the best of my 

21 knowledge. I cannot confirm or refute whether 

22 they did it as part of an industry. I simply 
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And you're not aware that they. 
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don't know. 

Q. 


161 

162 

that BATCO had conducted toxicological studies 
to determine carcinogenesis in smoke, tobacco 
smoke itself? 

A. It's my view that British American 

Tobacco did not conduct toxicological studies 
using dogs for the purposes of assessing the 
biological properties of cigarette smoke. 

Q. Using the same parameters of the 

question, did BATCO ever, to your knowledge, 
conduct toxicological studies to determine 
carcinogens in smoke, tobacco smoke, on rabbits? 

A. To the best of my knowledge, 

B.A.T., BATCO was not involved in animal studies 
that utilized dogs or rabbits. 

Q. Would the same thing be true if I 

asked you about guinea pigs? 

A. Let me cut to the chase for you if 

I may and say that, to the best of my knowledge, 
at BATCO, in conducting and developing its 
animal inhalation facility to look at the 
toxicological properties of cigarette smoke, 
whole cigarette smoke, utilized guinea pigs, 
mice, hamsters, and rodents, rats. Principally 
rats. 

162 

163 

Q. And did BATCO conduct any skin 

painting of condensate on any other species 
beyond mice? 

MR. SHEFFLER: I object to the 
form. He's already testified that BATCO 
did not do that in house. Are you asking 
if they funded it as well? 

MR. HEFTER: I don't believe that 
was his testimony. I thought he was 
referring to animal inhalation studies 
and — 

(Continued on following page.) 


163 

164 

MR. SHEFFLER: But BATCO never did 
mouse skin painting in house. The witness 
has testified to Janus — 

MR. HEFTER: Let me try to rephrase 
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the question. 

Q. Did BATCO ever retain any other 

outside research entity to conduct skin painting 
tests on other species beyond mice? 

A. Not to my knowledge, no. 

MR. HEFTER: Why don't we take our 
lunch break. 

VIDEOGRAPHER: The time is 12:50 

p.m. and we're going off the record. 

(Luncheon recess: 12:50 p.m.) 


164 

165 

AFTERNOON SESSION 
(1:35 p.m.) 

GRAHAM READ, 

resumed, having been previously duly 
sworn, was examined and testified further 
as follows: 

VIDEOGRAPHER: The time is 1:35 p.m. 

and we're back on the record. 

EXAMINATION (Cont'd.) 

BY MR. HEFTER: 

Q. Mr. Read, I refer you to page 12 of 

your report which is Read Exhibit 1. And I 
would refer to you, right after the subheading, 
"Introduction," three lines down you make 
reference or you state, "Cannot identify a 
cigarette that is consistently lower in 
biological activity of relevance to human 
health." 

Do you see where I'm referring? 

A. Yes, I do. 

Q. What do you mean by "biological 

activity of relevance to human health"? 

A. Again, I understand the question. 

I'm just trying to formulate in my own mind how 

165 
16 6 

to give you a best and succinct answer. 

I think we have to look at the 
whole field of toxicology. We have to look at 
the significant issues in trying to assess the 
biological properties of cigarette smoke. 

Again, I'm sure, as you appreciate, 
in the field of toxicology, one tries to make 
judgement and assessment of response of a 
particular compound or drug or particular 
pharmaceutical or, in this case, cigarette smoke 
and try and relate the findings within this 
particular test in terms of its significance for 
human health. 
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14 What do I mean by that? I think we 

15 were talking about mouse skin painting, the end 

16 point there, tumors on the backs of mice; and we 

17 reviewed to a degree the strengths and 

18 weaknesses of that particular methodology and 

19 that particular protocol. 

20 The same issues tend to apply to 

21 inhalation studies, and we can go into those if 

22 you wish, some of the issues relating to 

23 in-vitro tests and a whole series of other test 

24 protocols of various strengths and weaknesses. 

25 
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1 Now, you might say, "Well, other 

2 people use these tests, and they make some sense 

3 of them, and they think they have utility." The 

4 dilemma to us is that when we look at cigarette 

5 smoke, we're looking at a very complex mixture. 

6 Many of the tests actually look at condensate, 

7 they don't look at whole smoke. And then we 

8 have a number of dilemmas as to how to make 

9 sense of the exposure, exposure system, how to 

10 make judgement about responses, have some checks 

11 in those tests when we have, we know, a broad 

12 background of smoke constituents, anything up to 

13 five thousand. 

14 And we have great difficulty 

15 drawing judgments and making — drawing 

16 conclusions with respect to the significance of 

17 those tests in the human situation. And even 

18 the tests themselves are only an approximation 

19 of certain end points that we perceive to be 

20 relevant to man and to the health of man. 

21 Q. The reason why I asked the question 

22 is because I want to delve into your knowledge 

23 about the attempts that BATCO has made to 

24 identify a cigarette that is consistently lower 

25 
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1 in biological activity of relevance to human 

2 health. 

3 Are you familiar with Project 

4 Ariel? 

5 A. Y e s, I am. 

6 Q. What is your familiarity with 

7 Project Ariel? 

8 A. Again, my understanding of Project 

9 Ariel was, from the '60s, it was an initiative 

10 of Sir Charles Ellis and again, I think it plays 

11 right back to what we were saying earlier as to, 

12 why did the industry and why did BATCO undertake 

13 mouse skin painting studies? 

14 The thoughts and the principles 

15 behind those thoughts were, well, if we can 

16 identify what it is in cigarette smoke that 

17 actually gives rise to biological properties 

18 and/or has significance for man, then we have 

19 the opportunity to remove it. 

20 So that was one line of thought 

21 which was a sort of over-arching principle under 

22 which those studies were initiated and the 
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23 

program started. 



24 

Q. 

Let me stop 

you there and ask 

you 

25 





page 
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1 

whether Project Ariel involved mouse skin 


2 

painting. 




3 

A. 

It didn't. 

no. 


4 

Q. 

It did not? 



5 

A. 

But it's part of, if you like 

, the 

6 

thinking or 

the programs 

, and I was coming 

to. 

7 

if you like 

, the support 

of subtractive 


8 

philosophy 

as to why the 

principle of something 

9 

like Ariel 

came into the 

mind of somebody 

like 

10 

Sir Charles 

Ellis . 



11 

Q. 

And how do 

you know what principle 

12 

came into the mind of Sir Charles Ellis? 


13 


MR. SHEFFLER: Well, you know 

, if 

14 

you let him finish 

his answer, it might be 

15 

clearer. 



16 


MR. HEFTER: 

I thought he was 


17 

finished. 



18 

Q. 

Go ahead. 




19 A. Sorry, gentlemen. Well, I think — 

20 I take your point. How can I say what was in 

21 the mind of Sir Charles Ellis? I didn't ever 

22 meet him. I didn't ask him the specific 

23 question. I was trying to deduce from what 

24 events took place as to why they may have 

25 
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1 adopted — and some of the documents that were 

2 written at the time — you can deduce the 

3 rationale as to what people were trying to 

4 achieve. 

5 So two lines of thought: Let us 

6 identify what it is in cigarette smoke that 

7 actually gives rise to these biological 

8 properties and let's attempt to remove it, and 

9 let's take the other extreme, the other extreme 

10 being that tobacco is known to contain nicotine. 

11 Nicotine was known to have sensory properties 

12 and biochemical properties and physiological 

13 properties, and some mild pharmacological 

14 properties, certainly been known since the turn 

15 of the century. 

16 Simple thinking was, "Well, let's 

17 go to the extremes, let's take out everything 

18 from the smoke and what are we left with? We're 

19 left with nicotine. Let's see if we can put 

20 that into a device that we can deliver directly 

21 to the consumer." 

22 And hence, even if we don't 

23 understand what's causing these biological 

24 properties, if we can eliminate them and make a 

25 
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1 device that only delivers nicotine, we have the 

2 potential to have a product, from a very 

3 simplistic standpoint, that may have relevance 

4 to the consumer in the marketplace. 
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Q. Did Project Ariel involve an 

attempt to remove toxins from tobacco smoke? 

A. As I indicated, it went to the 

extreme. It didn't actually use combusted 
tobacco as its basis, to the best of my 
knowledge. It was simply a device to which 
nicotine was absorbed with the objective of 
using heat to drive the nicotine into an aerosol 
so that could be used as the basis of the 
product to be used by the consumer. 

Q. Back up. Who were the researchers 

who had conducted the tests to determine whether 
that was a consumer-acceptable product? 

MR. SHEFFLER: Objection. Assumes 


facts 

A. 

researchers 

Q. 

researchers 


not in evidence. 

I'm not aware who the specific 
were. 

Was the research conducted by BATCO 
or an outside entity? 


MR. SHEFFLER: What research are we 


171 

172 

talking about? 

MR. HEFTER: The research for 

Project Ariel. 

A. To the best of my knowledge, it was 

internal. 

Q. But you couldn't tell me who the 

specific researchers were? 

A. No, I couldn't. I think there 

would be a report and we can identify who those 
researchers were. 

Q. Did the research for Project Ariel, 

to your knowledge, involve toxicological tests? 

A. Again, to the best of my knowledge, 

it really didn't go that far. It was very much 
in prototype form. It was testing hypotheses as 
to whether such a device could be constructed. 

And for a number of practical 
reasons, as I understand it, the device couldn't 
be made to work and actually deliver a nicotine 
aerosol. And with the benefit of subsequent 
knowledge, we would know categorically that such 
a product would be found to be unacceptable by 
consumers. 

Q. And what — 

172 

173 

A. Really the properties of nicotine, 

really in terms of looking at cigarette, 
cigarette design, changing the tar and nicotine 
balance, we know that that leads to an 
unacceptable product. And also, we have 
conducted, I have personally conducted nicotine 
aerosol studies on myself and in small 
experiments and I can state categorically that 
it is both unpalatable, undesired and certainly 
unacceptable as a basis for making a product. 

Q. And when we're talking about this 

product, we're talking about a similar type of 
product that was being looked at by the Project 
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14 

Ariel researchers? 


15 

A. 

That I conducted? 


16 

Q. 

Correct. 


17 

A. 

Well, in principle, both are 

trying 

18 

to generate 

nicotine aerosols. I actually 

did 

19 

It in an aqueous medium. Theirs was done 

in 

20 

vapor form. 

by distilling off of the device. 

21 

Q. 

They were trying a vapor form 

and 

22 

you were doing — I just missed the word? 


23 

A. 

Aqueous. It was in a water 


24 

background. 



25 
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1 Q. When did you conduct this study? 

2 And I'm sure it didn't rise to the level of a 

3 study as you've testified, but when did you 

4 conduct this experiment? 

5 A. In about '83-'84. 

6 Q. Did you conduct the experiment on 

7 any other individuals besides yourself? 

8 A. There were some other volunteers, 

9 yes. I think it was about a half dozen people 

10 who volunteered. 

11 Q. And the half dozen people who 

12 volunteered, were they BATCO employees? 

13 A. Yes, they were. 

14 Q. Did you publish the results of your 

15 experiment in any report? 

16 A. I don't think it warranted being 

17 written up in a report because it was what I 

18 considered to be exploratory and it was a failed 

19 experiment and really wasn't worthy of 

20 reporting. 

21 Q. So I take it from your answer that 

22 the answer is no, you didn't write — 

23 A. I don't believe there was a report 

24 written by me on that, no. 
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1 Q. Going back to Project Ariel, do you 

2 know when Project Ariel started? 

3 A. Again, in a ballpark, sort of early 

4 '60s. 

5 Q. And do you know a date when Project 

6 Ariel ended? 

7 A. Maybe a year or two after the early 

8 '60s. It didn't last very long. I believe 

9 there is a patent application or there was a 

10 patent application for it. 

11 Q. Do you know in whose name the 

12 patent application was made? 

13 A. I'm only guessing. I thought it 

14 was Sir Charles Ellis' idea. May well be in his 

15 name. 

16 Q. Would it be fair to say that there 

17 were no toxicological tests conducted on the 

18 Project Ariel device because the researchers 

19 couldn't build the device? 

20 A. That functioned, reproducible in 

21 effect, that is correct. 

22 Q. That is correct? 
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A. 

And 

they may — may 

not 

have 

24 

conducted toxicological studies 

anyway, but they 

25 
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1 

didn't, 

and that 

was the fact of 

the 

matter. 


2 Q. Would it be fair to say that BATCO 

3 did not market, during that time period, and as 

4 a result of Project Ariel, BATCO did not market 

5 any cigarettes which contained the design 

6 specifications of the Project Ariel device? 

7 A. That's correct. 

8 Q. Would you consider Project Ariel to 

9 be an attempt by Sir Charles Ellis or these 

10 researchers to identify a cigarette that would 

11 be lower in biological activity of relevance to 

12 human health? 

13 A. Again, by the same token, as I 

14 described the research logic with respect to 

15 mouse skin painting. That was to identify what, 

16 if it were possible, the cigarette smoke 

17 condensate constituents and their removal and 

18 looking at the extreme situation, where you 

19 didn't have any cigarette smoke constituents 

20 other than nicotine. So to that end, I think 

21 you could draw that conclusion. 

22 Q. Following Project Ariel, can you 

23 tell me the next attempt by BATCO to remove 

24 harmful constituents from tobacco smoke? 

25 
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1 A. This is a particularly broad 

2 question. And again, there is a clear research 

3 history, and one could, as you trace all of the 

4 activities of BATCO through its research 

5 reports. And over many years, it has looked to 

6 understand the cigarette, to understand the 

7 combustion process, understand the effects of 

8 filtration, understand the effects of cigarette 

9 design both in toxicological terms and both in 


10 

terms of product acceptability. So it 

's very 

11 

difficult for me to say a particular - 

- identify 

12 

a particular point in time when one event 

13 

happened. 

It sort of spread over a continuum. 

14 


So if you look at, think 

about the 

15 

Southampton 

research center as a unit 

that 

16 

conducted research to build knowledge 

which 

17 

started In 

'58, and you can trace that 

right 

18 

through to 

today as to what it did and 

why it 

19 

did it, and 

what successes or otherwise it may 

20 

have had in 

modifying the cigarette in 

terms of 

21 

properties 

and/or acceptability. 


22 

Q. 

Let's try to break that down. 

23 

A. 

Yes. 


24 

Q. 

From 1960 to 1970, can you 

25 
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1 identify — and I'm excluding Project Ariel at 

2 this point — can you identify any toxicological 

3 tests that were conducted at the Southampton 

4 research center to modify the design of a 
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cigarette to remove constituents in tobacco 

6 smoke? 

7 A. I think you're mixing two things 

8 together here. A whole series of toxicological 

9 tests were examined with respect to their 

10 utility for actually measuring biological end 

11 points, and trying to draw some significance 

12 from that. 

13 In parallel with that, a 

14 considerable body of research was conducted to 

15 build knowledge, basic knowledge about the 

16 product and its design parameters, and their 

17 interaction in terms of smoke and smoke 

18 constituents, cigarette design variables that 

19 affected delivery, looking at technologies for 

20 reducing the delivery of cigarettes, and all of 

21 this was happening in parallel. 

22 And what one was attempting to do 

23 is, if we contemplated making a step change in 

24 the design of the cigarette, we would have to 

25 
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1 undertake some form of assessment to ensure that 

2 the product was indeed no less hazardous to 

3 health than the former product. 

4 And we were looking to have a 

5 battery of tests and approaches for arriving at 

6 that. 

7 Q. In 19 — I'm sorry, were you 

8 finished? 

9 A. Yes. 

10 Q. From 1960 to 1970, can you tell me 

11 what those batteries of tests were? 

12 A. They generally involved mouse skin 

13 painting, they involved cilia stasis, they 

14 involved aspects of goblet cell measurement, and 

15 there would have been other, say, protozoan 

16 tests, simple organism tests, looking at acute 

17 toxicity, like the paramecium. 

18 And of course, toward the end of 

19 the '60s, there was the emerging interest in 

20 looking at simple but relevant animal inhalation 

21 models that were emerging at that time. 

22 Q. In the 1960s, from 1960 to 1970, 

23 did BATCO conduct animal inhalation studies? 

24 A. Certainly not in-house. I think 
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1 they may have supported through the U.K. 

2 industry some studies looking at animal 

3 inhalation or animal inhalation systems. 

4 Q. And this would have been — these 

5 studies would have been conducted at Harrowgate, 

6 isn't that correct? 

7 A. Some at Harrowgate. Probably there 

8 was another research, contract research center 

9 at Huntingdon. And subsequent to that, there 

10 was another contract research laboratory in 

11 Inveresk in Scotland. 

12 Q. And these three research facilities 

13 were operated by the TRC? 
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14 A. Oh, no. Only Harrowgate was under 

15 the control of the industry consortium. 

16 Q. And Huntingdon, that was a research 

17 center that was operated — 

18 A. They were commercial contract 

19 research houses. 

20 Q. That were retained by BATCO to 

21 conduct animal inhalation studies? 

22 A. Well, certainly, I think Huntingdon 

23 we spoke with, and I think they may have 

24 conducted some studies for us. And of course, 

25 
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1 there were the Batelle facilities that were 

2 known and, indeed, we were participating with 

3 them, and they were certainly attempting to 

4 offer animal inhalation facilities towards the 

5 late '60s, end of the '60s. 

6 Q. I believe that you state in your 

7 expert report that at some point, it was 

8 determined that animal inhalation studies had 

9 never been validated for cigarette smoke; is 

10 that correct? And I would refer you to page 6 

11 of your report if you need the specific 

12 reference. 

13 A. We came to that conclusion over 

14 time and based on our own observation and the 

15 reports in the literature. 

16 Q. Was there a time when animal 

17 inhalation studies were discontinued at 

18 Harrowgate? 

19 A. The tobacco industry ceased to 

20 support Harrowgate and it was sold on, I 

21 believe, in the — I think it was in the early 

22 '70s, late '60s, early '70s. And that was 

23 purchased by an independent company which ran it 

24 as an inhalation — I'm sorry, as a contract 
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1 research facility offering inhalation and other 

2 toxicity testing methodologies. 

3 Q. And — 

4 A. I think it was known as the 

5 Hazelton laboratory at that time. 

6 Q. — and it is correct that BATCO 

7 had retained the Hazelton laboratory to conduct 

8 animal inhalation studies? 

9 A. No. At that stage, all of the 

10 animal inhalation studies for BATCO were being 

11 conducted in house. 

12 Q. And what stage is that, are we 

13 talking about? 

14 A. The early '70s, I think it was 

15 about '73-'74 when we principally undertook 

16 animal inhalation exposure in house. 

17 Q. So from the late 1960s to 1973 to 

18 1974, BATCO did not conduct any a animal 

19 inhalation studies in house, is that correct? 

20 A. Not in house, no. 

21 Q. And from in or about 1973 or 1974, 

22 that is the time when BATCO conducted animal 
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23 inhalation studies in house? 

24 A. That's right. 

25 
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1 Q. Was there a point in time when 

2 BATCO discontinued doing animal inhalation 

3 studies in house? 

4 A. Yes. 'Roundabout '85. 

5 Q. And can you tell me why BATCO 

6 discontinued doing animal inhalation studies in 

7 or about 1985? 

8 A. I guess because we failed to meet 

9 our objective, and that was, we had hoped that 

10 the animal inhalation facility and protocol 

11 would have allowed us to have a sensitive and 

12 predictive toxicological test to determine the 

13 biological properties of cigarettes, their 

14 design and design variables, and smoke and smoke 

15 quality. 

16 It was our scientific view that we 

17 failed to achieve that objective and, therefore, 

18 it was deemed that the tests did not live up to 

19 our expectations. There were emerging in-vitro 

20 tests which we had adopted and were looking at 

21 and we thought there was no more utility in 

22 conducting those particular tests. 

23 It was — there were some other 

24 issues that came to the fore at the time. There 
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1 was a rising tide of concern in the United 

2 Kingdom about conducting live animal tests and 

3 there was significant pressure. 

4 We had had real threats on our 

5 facility in Southampton from animal liberation 

6 groups. And the Home Office, that granted the 

7 licenses to conduct animal inhalation studies 

8 was rapidly moving away from accepting them as 

9 valid and providing utility for assessing 

10 cigarette smoke. So we were facing the real 

11 possibility of losing our license to be able to 

12 conduct these tests under the rules and the 

13 guidance of the Home Office in the United 

14 Kingdom. 

15 Q. Would it be fair to say that BATCO 

16 did not make any changes in the cigarettes that 

17 it was offering to the public as a result of the 

18 animal inhalation studies conducted from the 

19 early 1960s to 1985? 

20 A. It made change to its cigarette 

21 products but not based on the findings of the 

22 animal inhalation studies. 

23 Q. And when you say it made changes to 

24 its product, did those changes involve the 
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1 removal of any constituent from tobacco 

2 smoke — 

3 A. Again, I'm sorry to keep indicating 

4 the complexities of the situation but I think 
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5 it's worth making the point. There's an 

6 underlying feature of our research and our 

7 research strategy and how we would have 

8 responded to findings within our research 

9 programs. 

10 Let me — those simple rules still 

11 apply today. We are aware of the epidemiology, 

12 which is time and dose, strongly influenced by 

13 time and dose and therefore, total dose exposure 

14 is significant in terms of health risk. 

15 It is quite conceivable, and indeed 

16 we did use our research knowledge to design 

17 cigarettes that had substantially reduced total 

18 smoke component deliveries. That operated 

19 through the '60s, through '70s, through the 

20 '80s, through to today. 

21 In parallel with that, and that's 

22 really just responding to the gross 

23 epidemiological observations, our hope, our 

24 goals and expectations were that we could 
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1 actually change the qualitative properties of 

2 cigarette smoke and those desires still are 

3 prevalent and are in our minds and in our 

4 programs today. 

5 The dilemma with that is, if you 

6 make substantial changes to the qualitative 

7 properties of cigarette smoke, you have to have 

8 an established and acceptable basis by which you 

9 make judgement of the consequences of those 

10 changes in product assessment terms. What is 

11 the consequence of changing that cigarette 

12 design and/or its modification in terms of use 

13 by the consumer? 

14 We had hoped that the serious 

15 toxicological tests procedures and protocols 

16 that we had evaluated and examined and in some 

17 instances rejected did not allow us to make 

18 simple and simplistic conclusions that say, 

19 "This modification would be a unique and 

20 universal benefit to the consumer." 

21 Again, the area we haven't spoken 

22 about, but I'm sure you may have mentioned it 

23 with Mike Dixon, you have to think about the 

24 product in the hands of the consumer. You make 
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1 your modifications to the product. It's the 

2 consumer that uses it, responds to the cigarette 

3 designs, and that in itself has potential 

4 consequences. 

5 How the consumer smokes the product 

6 will affect what he gets from it. So you really 

7 have to link all of these elements together. 

8 You can't treat one in isolation from the other. 

9 You have to have, I think, a holistic view of 

10 the research and research program which was, can 

11 we reduce the total dose to the consumer? Yes, 

12 we believe we can. And we made cigarette design 

13 changes that offered the consumer choice and 
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opportunity for reduced deliveries. 

Q. And when you say — I don't mean to 

stop you, you can go on after that — but when 
you say "reduced deliveries," you're talking 
about lower tar yield and lower nicotine yield? 

A. Yes, lower total reduction. We 

had — we were building a knowledge base. We 
were attempting to make qualitative changes to 
the product which we would hope would have 
biological benefits for the consumer but, as I 
said to you, you have to have an acceptable and 

187 

188 

comprehensible basis on which to do that. And I 
would say to you, because it's still a problem 
for the regulators today, that there are no 
universally accepted guidelines against which to 
make product and product modifications which 
either we or regulators believe can be used 
easily to assess the significance for man and 
the basis for making judgments. 

Q. When you refer to qualitative 

changes, are you referring to removing 
constituents from tobacco smoke? 

A. Yes, taking A, B, C, D or E out of 

the product or whatever, yes. 

Q. Has BATCO ever offered a product on 

the market which removed constituent A, B, C, D 
or E? 

A. Removed totally, no, because of the 

nature of the challenge, the technical challenge 
of doing it. But in terms of differentially 
reducing, yes, possibly yes. 

Q. Are you — 

A. Ventilation, for example, reduce 

all of the gas phase components relative to the 
particulate. 

188 

189 

Q. But that wouldn't include removing 

the particulate totally from the tobacco smoke? 

A. Not necessarily. All these things 

are interactive variables and therefore, I don't 
want to lead you to simple conclusions because 
these are complex issues. 

Q. As a result of the animal 

inhalation studies, is it correct to say that 
those studies did not result in BATCO offering a 
product where particulates were removed totally 
from tobacco smoke in cigarettes offered to the 
market? 

MR. SHEFFLER: I object to the form 
of the question. 

MR. HEFTER: I think that's what 
you're entitled to do. 

MR. SHEFFLER: Yes, but let me tell 
you what the basis of my objection is. It 
seems to me that you're assuming, in the 
first part of your question, a fact that 
has not been established, is contrary to 
the testimony of the witness. So if your 
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question is, are you asking the witness 
whether, as a result of the toxicological 

189 

190 

experiments, they did not introduce a 
particulate-free cigarette, I think you're 
assuming facts that have not been 
established, in fact, contrary to his 
testimony. That's the basis of my 
objection. 

MR. HEFTER: I think, frankly, it's 
a speaking objection, which I think you 
know is prohibited by the rules of the 
Eastern District. 

MR. SHEFFLER: Well, I disagree, so 
go ahead and ask your question. 

MR. HEFTER: I'll have it read back. 
(Record read.) 

A. I think as I outlined earlier, the 

purpose of conducting and developing 
toxicological tests and test procedures was to 
provide the basis against which to make 
judgement and support to product modification 
when those products are offered and used by the 
consumer. 

And therefore, it wasn't their 
purpose, and I would have to say to you, if I 
could have made a cigarette that had no 
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particulates whatsoever, I might not have been 
so inclined even to conduct toxicological tests, 
because if I've got no particulates, I have some 
gas phase components to consider but I think I 
would have substantially achieved my objective. 

No such technology existed at that time, to be 
able to make a particulate-free cigarette. 

Q. Let's turn to in-vitro assays. Am 

I pronouncing that correctly? 

A. Yes. 

Q. Has BATCO conducted any research 

internally or conducted any in-vitro assays 
internally on the particulates in smoke? 

A. Yes, it has. 

Q. When did BATCO first conduct those 

experiments? 

A. When it first took cognizance of 

their potential role and utility with the 
publication of Bruce Ames in the early '70s. 

And through the '70s, the scientific world at 
large evaluated those particulate tests, and — 
or that particular test, assay, so to speak, in 
terms of its utility for assessing biological 
end point — in this case, it was 
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mutagenicity — in that test. 

We brought somebody on board in the 
late '70s with the relevant expertise to conduct 
such tests; and towards the '70s, we had set up 
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5 and were conducting a number of in-vitro test 

6 assays as a basis of determining whether they 

7 had value and utility in assessing the 

8 biological products or the mutagenic properties 

9 of condensate. 

10 Q. Did you come to a conclusion with 

11 respect to that? 

12 A. Yes, we did. 

13 Q. And what was your conclusion? 

14 A. Well, the assays have some utility. 

15 At one stage, in the early stages of the 

16 development of the test by Bruce Ames, there was 

17 an emerging view that mute that engines was a 

18 basis of assessing carcinogenic potential. I 

19 think the scientific community at large rejected 

20 that working hypothesis and said mutagenic tests 

21 is capable of measuring mutagenic end points, 

22 okay? 

23 Cigarette smoke condensate, with 

24 some strains of the organism used. Salmonella 

25 
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1 Thuyphinurium, were able to pick up and be 

2 responsive to in a dose-dependent manner, 

3 cigarette smoke condensate and its biological 

4 activity and its ability to induce mutagenic 

5 change once metabolically activated in the Ames 

6 assay. 

7 MR. HEFTER: Off the record. 

8 (Discussion off the record.) 

9 Q. Does BATCO continue to conduct 

10 in-vitro assays to determine the particulate? 

11 A. Yes, it does — I'm terribly sorry 

12 to interrupt you — yes, it does. 

13 Q. As a result of the in-vitro assays, 

14 has BATCO offered a product on the market 

15 without certain particulates that are found in 

16 tobacco smoke? 

17 MR. SHEFFLER: Object to the form 

18 of the question. 

19 A. Again, unfortunately, because it is 

20 complex and therefore, please accept my position 

21 that I'm not trying to be awkward, we are mixing 

22 up a series of technologies. We're talking 

23 about cigarette design, design variables, as a 

24 means or mechanism for modifying cigarettes, 
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1 their performance and their deliveries. 

2 We have, in parallel with that, 

3 we've been talking about tests and test 

4 methodologies as a basis of assessing the 

5 significance of those changes in in-vitro tests 

6 which may or may not have relevance for human 

7 health, okay? So we've got those sort of three 

8 strands that we're looking at. 

9 We do make measurements on 

10 cigarette smoke condensate using in-vitro tests 

11 as a basis of building up background information 

12 on both our own and other people's products, and 

13 I will call it is a frame of reference. If 
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14 we're going to make substantial changes to the 

15 product, we need to have a frame of reference. 

16 I indicated to you that cigarette 

17 smoke has biological properties and, in most 

18 toxicological assays, can be induced to generate 

19 end points, measurable end points. And 

20 therefore, if we're making substantial changes 

21 to the product, we need some points of 

22 reference. 

23 There is argument and debate about 

24 the significance of these tests for man, but we 
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1 are seeking to change the product to have 

2 benefit and utility for the consumer, we have to 

3 be assured, as regulators and others would 

4 expect us to be assured, that these changes have 

5 significance and are of benefit to the consumer. 

6 I told you about the dosimetric 

7 route, reducing overall the does, which is a 

8 strategy which our company has continuously 

9 developed and conducted and marketed products of 

10 that type. 

11 If you're going to make radical 

12 changes to the product, I will say to you that 

13 I'm not convinced today that we have sufficient 

14 comprehension or broad enough spectrum base of 

15 test assays to make clear judgments as to 

16 whether it is appropriate to make this or that 

17 modification, and you will have this or that 

18 benefit for man. 

19 Q. As a result of the in-vitro studies 

20 that have been conducted by BATCO, has BATCO 

21 determined that any particulate in tobacco smoke 

22 is carcinogenic? 

23 A. As I indicated to you, the test is 

24 only capable of determining mutagenic potential, 
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1 not carcinogenic potential. And yes, within 

2 certain, and using certain strains of the 

3 Salmonella organism, it is possible to induce 

4 mutagenic change in that organism, looking at 

5 cigarette smoke condensate, and no, we haven't 

6 look at individual constituents, but we know 

7 there are classes. 

8 The scientific world at large knows 

9 that certain strains of this organism are 

10 self-selected by ourselves and others to be 

11 responsive to particular classes of compounds to 

12 make sure that we look at the full biological 

13 potential in mutagenic terms of condensate. 

14 Q. Can you identify, just as an 

15 example, I'm not expecting you to list all of 

16 them, did you identify any particulate in 

17 tobacco smoke or group of particulates that 

18 BATCO has determined to be mutagenic? 

19 MR. SHEFFLER: By the Ames test? 

20 MR. HEFTER: By the in-vitro assays 

21 that you've conducted at BATCO. 

22 A. Well, again, I'm going to give you a 
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very, very broad answer. Yes, classes of 
compounds known as nitrogen heterocycles, 
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classes of compounds characterized by 
polyaromatic hydrocarbons, PAHs, as they are 
known, are known to have mutagenic potential in 
the Ames assay with certain strains of the 
organism. 

Q. Has BATCO determined in any of its 

research that any of these PAHs are not only 
mutagenic but carcinogenic? 

A. Well, again, by reference to 

external literature, I think if you look at some 
of the lARC publications, some of those 
constituents found within those classes of 
compounds have been reported in certain studies 
to have carcinogenic potential in animal 
studies. 

Q. Do you believe that toxicologists 

can extrapolate to determine human 
carcinogenesis from animal studies? 


MR. 

SHEFFLER: 

: Any? 

MR. 

HEFTER: 

Any. 

MR. 

SHEFFLER: 

: Overbroad, but go 


ahead. 

A. Under certain circumstances and with 

certain tests, I would say, yes, they probably 
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can, with some measure of confidence. And 
unfortunately, we should look at specifics so I 
can expound on that if you would like me to. 

Q. As a result any of the animal 

inhalation studies that were conducted by BATCO 
or the other research facilities, did BATCO 
determine that any particulate in tobacco smoke 
was carcinogenic? 

A. The very simple answer to that very 

broad question is no. 

Q. Do you believe that any particulate 

in tobacco smoke is a human carcinogen? 

MR. SHEFFLER: Lack of foundation, 
but go ahead. 

A. Again, let me take a few moments 

just to give you my thoughts. 

MR. HEFTER: He needs to change the 
tape, so hold your thoughts for a second or 
two. 

VIDEOGRAPHER: The time is 2:17 p.m. 

and this completes tape number 2 of the 
videotape deposition of Mr. Graham Read. 
(Recess taken.) 

VIDEOGRAPHER: The time is 2:18 p.m. 
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and this is tape number 3 of the videotape 
deposition of Mr. Graham Read. 

EXAMINATION (Cont'd.) 

BY MR. HEFTER: 
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5 


Q. Would you like to have the question 

6 read back, Mr. Read? 

7 A. It would be helpful, thanks. 

8 MR. HEFTER: Let's have the 

9 question read back, because we had the 

10 delay there. 

11 (Record read.) 

12 A. Let us come back to some of the 

13 basic principles of toxicology and, indeed, the 

14 human's ability to cope with exposure to 

15 environmental chemicals in general. 

16 We are designed to be responsive 

17 to, to be capable of being exposed to and 

18 actually detoxifying a whole array of chemicals 

19 and things that we're exposed to either by 

20 inhalation, either by ingestion or any other 

21 route. 

22 And it's simply not a case of 

23 saying, A is a carcinogen or not a carcinogen. 

24 Often the effects are a consequence of dose, the 
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1 route of administration, species which it's 

2 administered to and the body's ability or 

3 otherwise to detoxify within physiological norms 

4 that to which it's been exposed. 

5 So I just can't give you such a 

6 simplistic answer. It is possible to take many, 

7 many normal chemicals that we use in everyday 

8 life and at high-enough doses, you're going to 

9 induce some form of biological change in an 

10 organism which under some circumstances could 

11 lead to some carcinogenic end point. So really, 

12 we're talking about exposure and dose and an 

13 ability to detoxify. 

14 Q. Let me just ask the question again. 

15 Do you believe that any particulate in tobacco 

16 smoke is a human carcinogen based on the 

17 qualifications that you just provided? 

18 MR. SHEFFLER: I object. Any dose? 

19 At any level of dose? 

20 MR. HEFTER: At any dose at any 

21 level. 

22 A. Well, let me first and foremost 

23 claim lARC, because they have identified a 

24 series of constituents that can be found in 
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1 cigarette smoke as they can be found in some 

2 other sources, and in their view and relating to 

3 the scientific literature at large, they have 

4 identified a number of human carcinogens that 

5 they would say are present in cigarette smoke. 

6 If I introduce my caveats about 

7 exposure, route of exposure and dose and ability 

8 to detoxify and the species effects, then that 

9 possibility exists, certainly. 


10 

Q. 

Do you know what 

benzopyrene Is? 

11 

A. 

Yes, I do. 



12 

Q. 

Is benzopyrene 

a 

human carcinogen? 

13 


MR. SHEFFLER: 

At 

any dose? 
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14 MR. HEFTER: At any dose. 

15 A. It has a range of properties and 

16 again, at certain concentrations, one would 

17 argue that it wouldn't have biological 

18 properties or be carcinogenic. At high 

19 concentrations, people have argued that it is 

20 potentially carcinogenic in man. 

21 Q. Do you believe that benzopyrene is 

22 a human carcinogen at any dose? 

23 A. I think if you widen the scope to 

24 include exposure to any concentration for any 
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1 length of time, I have no issue with saying yes, 

2 it's held to be a human carcinogen. 

3 Q. Let me lay a foundation first. 

4 Is benzopyrene a particulate in 

5 tobacco smoke? 

6 A. Benzo(a)pyrene is present in 

7 cigarette smoke in very low concentrations, yes, 

8 as it is in other combustion products. 

9 Q. Therefore, I take it from your 

10 answer, that if an individual smokes a pack of 

11 cigarettes on one day in that person's lifetime, 

12 that the benzo(a)pyrene is not a human 

13 carcinogen; is that a correct statement of your 

14 position? 

15 A. The simple answer is, how would I 

16 know? Or how could I determine that? And 

17 perhaps I would suggest to you if you took that 

18 scenario, which there are many, many examples of 

19 people who smoke certainly more than one pack of 

20 cigarettes a day, and many, many people do not 

21 suffer or have any adverse effect from smoking. 

22 So one doesn't necessarily lead to the other. 

23 Not necessarily so. 

24 Q. Do you believe that humans have a 
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1 higher or lower tolerance to exposure to 

2 chemical compounds than rats? 

3 MR. SHEFFLER: For any compound? 

4 MR. HEFTER: For any compound. 

5 A. The simple answer, excuse me, they 

6 will have higher and lower tolerance to certain 

7 chemicals when exposed in comparison to rats. 

8 Q. And that would depend on the 

9 chemical compound that they would be subjected 

10 to. 

11 A. Correct. And something that would 

12 have to be determined experimentally, and I 

13 couldn't just sit here and say yes or no as a 

14 simple answer to that question. 

15 Q. Is there any toxicological toast 

16 that a toxicologist could perform on a human 

17 being? 

18 A. Again, I'm not quite sure I 

19 understand the question. I think it would be 

20 very difficult to actually get a license to 

21 conduct a toxicity test by virtue of saying it's 

22 a toxicity test, to take it to the point of 
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23 actually inducing a particular end point, 

24 invariably a toxic if not lethal end point, and 
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1 I doubt that you could actually get a license 

2 from any particular body to do that. 

3 I'm sorry, it's all to do about 

4 degrees, really. What do you mean by toxicity 

5 test? Can you undertake physiological studies? 

6 Yes, of course you can. Can you undertake 

7 clinical trials? Yes, of course you can. Can 

8 you undertake particular things such as 

9 molecular epidemiology? Yes. 

10 And as we become more sophisticated 

11 with molecular techniques, we may be able to 

12 measure very, very small interactions between 

13 certain compounds and the biological system 

14 itself. 

15 And as our knowledge base grows, we 

16 may be able to make some sense of what that 

17 means holistically for man. So yes, we can 

18 conduct all sorts of tests but I couldn't go so 

19 far as to say to conduct a toxicity tests, there 

20 would be a series of steps between one, leading 

21 to, and something as extreme as exposing someone 

22 to a toxicity test. 

23 Q. We talked about in-vitro assays, 

24 we've talked about animal inhalation and we've 
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1 talked about skin painting assays. 

2 Are there any other type of assays 

3 that have been performed by BATCO, either by 

4 BATCO itself or performed by external 

5 researchers for BATCO in an effort to determine 

6 the chemical carcinogenicity of any particulate 

7 in tobacco smoke? 

8 A. Again, the simple answer is no, but 

9 you must appreciate that in-vitro tests cover a 

10 very broad array of tests and test possibilities 

11 over and above those which we've just spoken of 

12 for Ames, and yes, we've conducted a broad array 

13 of in-vitro tests and continue to do so and we 

14 continued to support, where it's appropriate to 

15 do so, external research that may facilitate the 

16 development of new tests to help us get a better 

17 understanding of other constituent exposure or 

18 whole smoke exposure that we think has relevance 

19 for man. 

20 Q. What research projects is BATCO 

21 undertaking today to determine the 

22 carcinogenicity of any particulate in tobacco 

23 smoke? 

24 A. Well, research, you know, takes 
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1 many forms. The most important research of any 

2 researcher is to know what is happening in the 

3 world at large in general. And we have a 

4 significant number of competent staff who are 
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5 looking at the developing thoughts in science 

6 with respect to molecular biology and its 

7 significance in terms of predictiveness of 

8 disease or disease end points or stages in 

9 disease and disease development. 

10 We are specifically supporting the 

11 development of an in-vitro whole smoke exposure 

12 system because most, if not all in-vitro tests 

13 today use condensate, which is viewed as a great 

14 weakness in the mouse skin painting studies. We 

15 need to look at whole cigarette smoke exposure 

16 if we're going to understand the totality of the 

17 properties of cigarette smoke and/or 

18 constituents or modified products with respect 

19 to constituent concentrations. 

20 Q. Other than looking at what external 

21 researchers are doing in the field of molecular 

22 biology, is the in-vitro whole smoke exposure 

23 system that you referred to the only type of 

24 biological assay experiments that are being 
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1 conducted today at BATCO to determine the 

2 carcinogenicity of particulates in tobacco 

3 smoke? 

4 A. No, there are other studies. 

5 Q. Can you identify those other 

6 studies? 

7 A. Well, I can talk to them in 

8 general. And again, we've been majoring on 

9 carcinogenicity. I think you and others will 

10 appreciate that cigarette smoke is attributed to 

11 have other properties over and above 

12 carcinogenic end points and these other end 

13 points other than carcinogenic end points are 

14 known as non-genotoxic end points. 

15 We are looking at other systems and 

16 other test methodologies that may help us make 

17 some judgement because as I've said, if we're 

18 talking product and product modifications, our 

19 responsibility is to the consumer. 

20 We're not talking about a simple 

21 chemical mix. We're talking about a very 

22 complex smoke composition and the consumer has 

23 ways of changing the way he uses the product and 

24 how he smokes the product. And we have to link 
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1 all of these changes to the significance to man. 

2 So we look at both carcinogenic end points, 

3 genotoxic ends points which would encompass 

4 mutagenic end points, as opposed to carcinogenic 

5 end points. We look at chromosome, chromosome 

6 damage systems, chromosome aberrations, 

7 micronucleus tests, and we attempt to look at 

8 other test systems that look at cellular 

9 proliferation, which would be indices of general 

10 irritancy, cellular irritancy. 

11 Q. Are you familiar with a product 

12 called Next? 

13 A. Ye s, I am. 
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14 Q. Could you describe it for me, or 

15 what it was? 

16 A. Well, my understanding, it was a 

17 Philip Morris commercial product that had been 

18 denicotinized by some form of supercritical 

19 fluid extraction technique. 

20 Q. Has BATCO ever sold on the market a 

21 denicotinized tobacco product? 

22 A. No. 

23 Q. Has BATCO ever offered on the 

24 market a product with a supercritical fluid 
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1 technology? 

2 MR. SHEFFLER: Object to the form. 

3 A. In commercial terms, no. 

4 Q. Has BATCO ever developed a 

5 denicotinized cigarette with supercritical fluid 

6 technology for experimental purposes? 

7 A. It is, in one small research 

8 project, looking at the possibility of using 

9 those sorts of technologies for denicotinizing 

10 tobacco which would form part of an experimental 

11 series. 

12 Q. Other than changing the nicotine 

13 yields or tar yields on cigarettes that have 

14 been offered by BATCO, has BATCO ever offered to 

15 the market a cigarette that is biologically less 

16 active? 

17 A. Okay, let me sort of back up a 

18 little bit. You understand my points about 

19 making cigarette designs with reduced total 

20 deliveries and hence, those cigarettes would 

21 have reduced specific biological activity in any 

22 test on a total cigarette basis. 

23 And has it made a particular 

24 modification for unit tar change and marketed 
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1 such? No, it hasn't, for all the reasons that 

2 I've indicated with respect to the limitations 

3 of those particular tests and the challenges of 

4 actually making the specific modifications to 

5 the tobacco smoke constituents that indeed would 

6 result in lower biological activity. 

7 Q. Has BATCO ever test-marketed a 

8 product like Next? 

9 A. As I indicated, it has not actually 

10 constructed and made a commercial cigarette that 

11 has been denicotinized, so the simple answer to 

12 that is, no, it hasn't. 

13 Q. Has it ever test marketed a 

14 denicotinized product? 

15 A. No, it hasn't. 

16 Q. Has Brown & Williamson ever 

17 test-marketed a denicotinized cigarette? 

18 A. So that we know what we're talking 

19 about here, by "denicotinized," you mean 

20 attempted to take all of the nicotine from the 

21 product? That's what I would understand by what 

22 "denicotinized" means. If that's your common 
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understanding, then the answer to your question 
is no. Brown & Williamson hasn't. 
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Q. Has Brown & Williamson ever 

test-marketed a cigarette with supercritical 
fluid technology? 

A. No, it hasn't. 

Q. Have you ever heard of a product. 

Premiere? 


A. Yes, I have. 

Q. Can you describe what your 

understanding of Premiere is. 

A. Yes. In essence, it is a product 

that works by heat distillation as opposed to 
combustion and it distills chemicals, 
constituents from a matrix to generate an 
aerosol using heat as opposed to combustion. 

Q. Has BATCO ever test marketed a 

cigarette using heat distillation? 

A. Very carefully, now, no, it hasn't. 

Q. Has Brown & Williamson ever 

test-marketed a product using heat distillation, 
cigarette product? 

A. No. 


Q. Are you familiar with something 

called BATFLAKEs? 

A. BATFLAKE, yes. 
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MR. HEFTER: Off the record. 

(Discussion off the record.) 

Q. Can you describe for me what 

BATFLAKE is? 

A. Yes, as part of the a program that 

the U.K. industry was engaged in with the U.K. 
government and the department of health, and the 
independent scientific committee, it was looking 
at and indeed the industry was being encouraged 
to attempt to design and develop lower-tar 
products. It's known as the low-tar program 
within the United Kingdom. 

As part of that particular 
strategy, there are a number of ways of dealing 
with that. One aspect — one aspect, and there 
are numerous others, and we have to talk about 
any and all of them — one aspect would be to 
actually substitute normal tobacco for either 
non-combustible materials, fillers or materials 
that have reduced nitrogen content, like other 
cellulosic materials. 

And B.A.T.'s approach was to 
develop reconstituted material that had high 
levels of chalk in it such that it physically 
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213 

displaced a weight of tobacco from the finished 
cigarette, which therefore would result in a 
lower-delivery cigarette compared to one that 
didn't have this material. And that was the 
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5 material known as BATFLAKE. It was recon, high 

6 chalk loaded recon, as a way of bringing about 

7 Inert dilution of tobacco to generate a product 

8 with reduced delivery. 

9 Q. Did BATCO actually develop a 

10 cigarette using BATFLAKE and based on the design 

11 that you just discussed? 

12 A. It developed a cigarette that 

13 Incorporated that. That was part of our 

14 biological sciences program. We looked at tests 

15 and test methodologies to try and assess the 

16 significance of that, and we were sharing that 

17 information with the Independent Scientific 

18 Committee on Smoking and Health In the U.K., 

19 together with the data and the findings from our 

20 biological studies, as were other members of the 

21 U.K. Industry that had made other substitute 

22 materials, substitute smoking materials. NSM, 

23 for example, or Cytrel was another substitute 

24 material. 
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1 Q. NSM, is that a product or 

2 substitute that was based on — that was a 

3 chalk-based substitute? 

4 A. No, these were cellulosic. 

5 Q. And the Cytrel, is that a 

6 cellulosic product as well — 

7 A. Yes, that's correct. 

8 Q. — material? Did BATCO ever 

9 develop a product using cellulosic material? 

10 A. The New Smoking Material, the 

11 Cytrel-type material, no. 

12 Q. Did it ever test-market a product 

13 using the NSM or Cytrel material? 

14 A. BATCO, no. But obviously, having 

15 acquired Rothmann's, Rothmann's did actually put 

16 a product on the market with one of those 

17 materials, and I think It was the New Smoking 

18 Materials, but I couldn't be sure about that. 

19 Q. NSM? 

20 A. Yes, and I think it's the product 

21 that remained on the market longer than any 

22 other product containing such materials. 

23 Q. The — 

24 A. Until it failed and the consumers 
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1 would no longer purchase it. 

2 Q. Did the product that you referred 

3 to with the high chalk content have a name? Did 

4 you call it something? 

5 A. It didn't have a brand name. It 

6 was this project BATFLAKE, and the BATFLAKE 

7 products. 

8 Q. Did BATCO ever test-market the 

9 BATFLAKE product? 


10 

A. 

It would 

have - 

-- I think 

it 

11 

conducted some — some 

■ very 

limited sensory 

12 

tests, but I 

wouldn't 

go so 

far as to 

describe 

13 

it as a test 

market. 
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14 Q. Do you have personal knowledge of 

15 the results of the limited sensory tests? 

16 A. I think I saw them. Not very well 

17 liked by the consumer. 

18 Q. Do you know how many consumers were 

19 part of that limited — 

20 A. It would have been — as I 

21 indicated, it would have been a small sensory 

22 panel. Probably no more than six to twelve 

23 people would have tested it. Maybe twelve 

24 people. 
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1 Q. Were there any, to your knowledge, 

2 were there any American citizens or citizens of 

3 the United States as part of that sensory panel? 

4 A. Not to my knowledge, no. 

5 Q. They were all British smokers, as 

6 far as you know? 

7 A. Yes. We didn't actually launch the 

8 product commercially. 

9 Q. Are you aware of a product or 

10 project called Planet? 

11 A. Planet? 

12 Q. Yes. 

13 A. The name rings a distant bell, but 

14 if you could tell me what the objectives of the 

15 project were, I could confirm or refute that I 

16 know something about it. 

17 Q. Well, I'm testing your recollection 

18 here. 

19 A. Well, I'm not, in our current work 

20 program, I think we have probably close to 60 to 

21 80 project names. So that's just today, so 

22 going back in time, I can't remember them all. 

23 Q. Do you know if a product called 

24 Planet or Project Planet was an attempt by BATCO 

25 
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1 to develop a cigarette with less biologic 

2 activity? 

3 A. I'd be very surprised if that was 

4 during my tenure. 

5 Q. Would it be fair to say that you 

6 would be aware, during your tenure, you would be 

7 aware of any attempt by BATCO to develop a 

8 cigarette with less biologic activity? 

9 A. Well, again, as I indicated to you, 

10 we had a whole series of research objectives. 

11 One would have been, if it were feasible, and if 

12 we had the appropriate systems to assess product 

13 modification, we would have sought to make a 

14 product of low biological activity that had 

15 relevance to man. 

16 So if you look throughout our 

17 research programs, you will probably see 

18 elements of that here, there and everywhere over 

19 the years. Did we actually achieve that 

20 objective and did we market such a product? No, 

21 we didn't. 

22 Q. I don't think that was my question. 
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23 I took from your previous answer that you would 

24 have knowledge — correct me if I'm wrong — you 

25 
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1 would have knowledge of the company's, BATCO's, 

2 attempts to develop a cigarette with less 

3 biological activity — 

4 A. Yes, I would. 

5 Q. — during your tenure. 

6 MR. SHEFFLER: Michael, when you 

7 get to a breaking point, we've been going 

8 for a couple of hours. 


9 



MR. HEFTER: This is a 

fine breaking 

10 


point. 




11 



VIDEOGRAPHER: 

The time 

is 2:45 p.m. 

12 


and we 

're going off the record 

. 

13 



(Recess taken. 

) 


14 



VIDEOGRAPHER: 

The time 

is 2:57 p.m. 

15 


and we 

' re back on the 

record. 


16 



MR. HEFTER: Actually, 

can we just 

17 


go off 

the record for 

a second 

, just to be 

18 


up front about it? 



19 



(Discussion off the record.) 

20 



VIDEOGRAPHER: 

The time 

is 2:59 p.m. 

21 


and we 

' re back on the 

record. 


22 

EXAMINATION 

(Cont'd.) 



23 

BY 

MR. HEFTER: 



24 


Q. 

I am going to 

refer your attention. 

25 






page 

218 





page 

219 





1 

Mr. 

Read, to 

page 7 of your 

report. 

And I'm 


2 going to refer you to the first sentence of the 

3 portion of your report that has a subheading, 

4 "Causation Has Not Been Demonstrated in the 

5 Laboratory," where you state, "I fully 

6 acknowledge the statistical association between 

7 tobacco smoking and certain human diseases as 

8 identified by epidemiological research." 

9 Did I read that correctly? 

10 A. You did. 

11 Q. You Indicate "certain human 

12 diseases" here. Did you have any specific human 

13 diseases In mind when you wrote this? 

14 A. Yes, lung cancer In general. I 

15 guess respiratory tract tumors in general. 

16 Certainly, chronic obstructive lung disease, 

17 emphysema and certain cardiovascular diseases. 

18 Q. Well, can you be more specific 

19 about the cardiovascular — 

20 A. Well, particularly coronary 

21 obstructive disease. 

22 Q. Do you take the position that the 

23 statistical associations between any one of the 

24 diseases that you referred to and smoking is 

25 
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1 different? 

2 A. In terms of degree, yes. 

3 Q. Do you know, based on the 

4 epidemiological research, what the statistical 
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association between smoking and lung cancer is? 

MR. SHEFFLER: Objection to form. 

Do you mean — objection to the form. 
Overbroad and vague. 

A. Yes, in general I do. 

Q. What is your opinion as to the 

statistical association between smoking and lung 
cancer? 

MR. SHEFFLER: Again, object to the 
form as vague. 

A. Well, I'll have to begin by saying 

that the course from the '50s through to today, 
there have been many epidemiological studies 
conducted. 

Based on statistical findings, it 
has been identified that cigarette smoking 
presents a risk, a significant risk and, in my 
view, and I believe in the view of my company, 
we'd accept that as a real risk, and in the case 
of lung cancer, it is probably the highest risk 

220 

221 

factor for the incidence of lung cancer. 

Q. My question is, can you put a 

number, can you quantify the statistical 
association between smoking and lung cancer? 

MR. SHEFFLER: Objection. Quantify 
in what way? Relative risk, absolute risk, 
attributable risk, confidence intervals? I 
mean, the question is vague, unless you're 
asking for a specific. 

Q. On page 8 of your report it states, 

"With respect to cigarette smoking and lung 
cancer, my view is that the association is 
significant." 

A. Yes. I think I used the phrase, I 

think, "I believe it to be real." 

Q. Correct, in your testimony. When 

you referred to the association, on page 8 of 
your report, are you referring to relative risk, 
absolute risk or any of those? 

A. Principally relative risk. 

Q. Can you quantify the relative risk 

of the association between smoking and lung 
cancer? 

MR. SHEFFLER: Objection, 


221 

222 

overbroad. 

A. It varies from one epidemiological 

study to another. 

Q. And do you have any epidemiological 

studies in mind when you suggest that it varies 
from one study to another? 

A. Well, again, there have been so 

many and in so many geographic regions, and I 
think, to save us all time, I think from my 
observation, the relative risk tends to vary 
somewhere between four-fold to somewhere in 
excess of twenty-fold in some studies. That 
would be a reasonable range in which I think 
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14 you'll find a lot of the epidemiological studies 

15 falling. 

16 I have also indicated to you that I 

17 believe the risk to be real, as I said in 

18 earlier testimony, and as I said, the risk is 

19 very much a function of dose, time of exposure, 

20 hence, cumulative dose. It rises in 

21 circumstances where people start smoking early. 

22 The risk reduces when people cease smoking. And 

23 therefore, I believe the observation to be a 

24 real one. 

25 
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1 Q. You identified a number of diseases 

2 before and the record will reflect what those 

3 are. 

4 Can you identify any other disease 

5 for which you believe that the statistical 

6 association between smoking and that disease is 

7 significant from an epidemiological point of 

8 view? 

9 A. Well, from time to time, and over 

10 time, cigarette smoking has been attributed by 

11 some, and many researchers, to just about any 

12 and all diseases and hence, I've given you the 

13 ones which I think I have confidence in saying I 

14 think the effects are real. 

15 I think we understand the effects, 

16 quantification of the effects as I said are 

17 related to time and dose and I believe that they 

18 are also related to starting early, quitting 

19 early. The risk rises and falls 

20 correspondingly. 

21 Q. I apologize for cutting you off. 

22 Do you believe that there is a statistical 

23 association between smoking and bladder cancer 

24 from an epidemiological point of view? 
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1 A. That's certainly been claimed by 

2 some in some epidemiological studies. 

3 Q. But do you believe that that is the 

4 case? 

5 MR. SHEFFLER: Does he believe that 

6 some studies claim it or does he believe 

7 that it's real? 

8 Q. Do you acknowledge the statistical 

9 association between smoking and bladder cancer 

10 from an epidemiological point of view? 

11 A. I acknowledge the fact that it has 

12 been reported and does, I think, exist in 

13 certain epidemiological studies, yes. 

14 Q. Do you believe that the association 

15 between smoking and bladder cancer from an 

16 epidemiological point of view is real? 

17 A. Again, I have said that I'm not an 

18 epidemiologist. My judgement would be, because 

19 of the complexities in conducting such studies 

20 and analyzing such studies, that one would be 

21 looking for risk ratios, perhaps in excess of 

22 three, threefold, something of that order. 
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before one began to think that, yes, perhaps 
this effect is real. 

224 

225 

And to the extent that some studies 
may or may not report risk ratios at those sorts 
of levels, then my answer would pertain to the 
ratios as they present themselves. 

Q. Do you believe, or is your view 

that the statistical association between smoking 
and bladder cancer is significant? 

A. Certainly in some epidemiological 

studies. It doesn't reach significance in my 
view by the criteria that I set. 

Q. And the criteria you set from a 

relative risk perspective is increase of 
threefold? 

A. Yes, threefold increase. 

Q. So if smoking caused a disease to 

increase by a relative risk ratio of threefold 
or more, your view would be that that 
statistical association would be significant? 

MR. SHEFFLER: That alone, with no 

other information? 

Q. Did you understand my question? 

A. Well, yes, I think I did. I think 

the issue for me is that it is very broad. 

Versus rather vague, I have to say, from a 

225 

226 

scientific standpoint. Would this be a one-off 
observation, would this be a consistent 
observation across a whole range of 
epidemiological studies, has it been corrected 
for confounding factors, other there any 
confounding factors? 

So in and of itself, of course one 
would take notice, scientific notice of that 
observation. But you'd have to have some 
sensible scientific overlays as to whether that 
had meaning or not in that particular study. 

Q. You state in your report again 

that, with respect to cigarette smoking and lung 
cancer, "My view is that the association is 
significant." 

Using the construct that you have 
stated, the way you have stated it, I'm just 
going to run down a list of certain diseases and 
my question to you is, do you believe that, with 
respect to cigarette smoking and a particular 
disease, whether it is your view that that 
association is significant. And let me start 
with colon cancer. 

A. With respect, I don't think I can 


226 

227 

actually be taken down this particular route 
without either seeing a particular study, 
without seeing the findings. As I said, looking 
at the consistency across multiple studies. 
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5 looking at confounding factors, I think what I 

6 tried to do at the outset was to identify for 

7 you certain diseases that I felt were of 

8 significance and the effects were real, and I 

9 outlined what they were; lung cancer, 

10 respiratory tract cancers in general, chronic 

11 obstructive lung disease, emphysema and 

12 potentially, cardiovascular diseases, some 

13 certain cardiovascular diseases. 

14 Beyond that, I think we have to 

15 look in much more detail and with specific 

16 studies for me to begin to exercise some form of 

17 sensible scientific judgement. 

18 Q. Thank you. The respiratory cancers 

19 that you referred to, can you break that down 

20 any more specifically? 

21 A. Well, you can go laryngeal, 

22 esophageal, maybe buccal cancers under certain 

23 circumstances. But principally, I feel very 

24 confident about my position with respect to lung 

25 
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1 cancer, per se, the squamous cell type, or 

2 adenocarcinoma type. 

3 Q. In the next sentence, you state 

4 that, "In my view, significant gaps exist in our 

5 current state of understanding of the collective 

6 scientific literature that preclude anyone from 

7 knowing with absolute scientific certainty that 

8 smoking is a cause of disease in any person." 

9 That's on page 7. 

10 A. Yes. 

11 Q. Can you identify what you mean by 

12 "significant gaps"? 

13 A. Yes, I can. I believe I indicated 

14 to you that no one knows the etiology of lung 

15 cancer, the specific steps involved in the 

16 development of lung cancer from exposure through 

17 the incidence of a tumor. We have some 

18 information as I said with various toxicological 

19 models. We have some insight with the two-stage 

20 model of carcinogenesis. 

21 We know, belying that, that the 

22 initiation and the promotional side, the harder 

23 we look, the more steps we find, the more 

24 complicated the process. Less is known about 
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1 things at the molecular level and we simply 

2 cannot elucidate the steps from exposure from 

3 either whole smoke or individual components 

4 within cigarette smoke and the incidence of a 

5 particular tumor, certainly not in an 

6 individual. 

7 Q. Any other gaps? 

8 A. I think that's enough for now. 

9 That's very significant in scientific terms. 

10 Q. You state in the next line, "Such 

11 information gaps include a lack of understanding 

12 of, one, the factors responsible for anomalies 

13 which exist in the current bodies of 
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epidemiological research concerning smoking and 
disease." 

What anomalies are you referring to 

there? 

A. Well, again, I think if you refer 

to the whole raft of epidemiological studies, 
and certainly looking at different geographies, 
you do find very significant rates of incidence 
of disease in those populations, whilst 
nominally having the same level of exposure to 
cigarette smoke. That's hard to reconcile with 

229 

230 

a particular mechanism. 

Q. And when you say "a particular 

mechanism," what are you referring to? 

A. Well, if you had basic mechanistic 

hypotheses that a certain series of events lead 
to the incidence of cancer, if different 
populations are being exposed to the same smoke 
constituents which are alleged to cause that 
cancer, why wouldn't you see the same level of 
incidence with people receiving the same 
quantity of smoke for the same length of time? 

It just asks and begs the 
scientific question in your mind, what is 
different between one population and another. 

Q. Would you agree that if the 

statistical association between lung cancer and 
smoking is so strong, that it could be 
considered a cause of lung cancer? 

MR. SHEFFLER; There's a verb 
missing there somewhere. 

Would you read — 

MR. HEFTER: Let me have that 
question read back. 

(Record read.) 

230 

231 

MR. SHEFFLER: Object to the form. 

A. As I indicated to you, I said that I 

think based on these population, so-called 
epidemiological, statistically-based studies, 
that certainly for lung cancer, I think the 
risks are real and substantial. And in the case 
of cigarette smoke and lung cancer, I think that 
it is possibly the most significant risk factor. 

I indicated to you that I felt that 
time and dose are demonstrated to be significant 
in most epidemiological studies. Time of 
starting smoking, time of stopping smoking has 
an influence on that risk parameter and ratio, 
and in a population, I would say, yes, it is a 
potential cause of lung cancer. 

Q. Are there any other anomalies in 

the current body of epidemiological research 
that you would include in point number 1 here in 
your report? 

A. This point I was going to make is 

broken out later so I won't cover that until we 
come to it. I think that's the — the answer I 
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gave I think outlines my most significant 
concerns in that area. 
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Q. 

not know 
that are 
that you 

A. 

Q. 

opinion? 


Is it your position that BATCO does 
the substances present in tobacco smoke 
responsible for causing the diseases 
outiined before? 

That is correct. 

And what is the basis for your 


A. Again, it tends to build on a lot 

of the discussion we've had today, of course, 
with respect to ability to assess whole smoke 
and individual constituents present in cigarette 
smoke in term of their biological properties and 
end points. 


And I think the simple answer is 
that the concentration of which people are 
exposed, it would be very hard to say there is 
one or a number of individual constituents that 
are responsible for the incidence that we see 
with respect to the epidemiological studies. 

Q. What is a co-carcinogen? 

A. Again, we're going back, now, and 

I'm afraid I have to do it, I'm afraid I have to 
go back into the field of looking at initiators 
and promoters, and in the field of initiators 
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233 

and promoters, when two things are hooked 
together and you see an enhancement of effect, 
depending on how you conduct a study, you can 
draw the conclusion that one is perhaps acting 
in a co-carcinogenic way. It is somehow either 
assisting or causing the expression of the 
original substance in terms of carcinogenic end 
point or tumorigenic end point. 

Q. Based on the research that has been 

conducted at BATCO or on behalf of BATCO at 
other laboratories, can you identify any 
co-carcinogens in tobacco smoke? 

MR. SHEFFLER: Again, at any dose, 
as found in tobacco smoke, or — 

Q. Based on the research that you've 

conducted at BATCO and the parameters that were 
used in those studies. 

MR. SHEFFLER: I still object as 
vague. Go ahead. 

A. Most of what we're talking about 

relates to mouse skin painting studies. As I 
indicated to you, what we look at principally 
are cigarette smoke condensate per se or 
fractions of cigarette smoke condensate rather 
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than individual components. And in developing 
the sort of model and understanding of chemical 
carcinogenesis at that particular time, 
certainly, the two-stage model of initiation and 
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promotion, and the potential of other chemicals 
to enhance or inhibit those effects, additional 
compounds were added to certain fractions either 
alone or in combination, and that's where the 
sort of concept of co-carcinogenesis originated. 

I think at the theoretic level, at 
the detailed scientific level, you could argue 
about the relevance of those tests, the way that 
they were conducted and the conclusions reached 
in the light of our understanding of molecular 
biology and/or emerging background of scientific 
knowledge on carcinogenic mechanisms per se, and 
so it has sort of a historic value, as far as 
I'm concerned. I don't think it has great 
scientific meaning in the context of cigarette 
smoke, cigarette smoke exposure, at least in 
human terms. 

Q. At BATCO, do you know of any study 

that replicated the amount of smoke that a 
smoker would intake to determine the 

234 

235 

carcinogenic nature of any particulate? 

MR. SHEFFLER: Objection, compound. 
Could you break it down, because I think 
you're joining two things and the answer 
could be yes or no and still be responsive, 
because you have a compound question. 

MR. HEFTER: Can I have the question 
read back? 

(Record read.) 

Q. Do you understand the question? 

A. I think I understand what you're 

trying to ask me. 

MR. SHEFFLER: Well, let him 
rephrase the question. 

MR. HEFTER: Let me rephrase. 

Q. You may be speculating as to what I 

may mean. We don't want that. 

Your earlier testimony suggested 
your position — correct me if I'm wrong — that 
to determine whether a particulate in tobacco 
smoke is carcinogenic depends in large part on 
dosage; is that correct? 

A. Yes. 

Q. In any study at BATCO to determine 
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the carcinogenic nature of any particulate in 
tobacco smoke, have you replicated the dosage of 
smoke that a smoker would inhale by smoking 
cigarettes? 

A. I'm going to appear evasive in 

giving you an answer, but it's not meant to be 
evasive. It's really meant to try and point out 
some of the scientific issues that you raise in 
your question. 

What I think you're asking me to do 
is to tell you whether it's possible to conduct 
tests to equate dose for dose between one test 
system and the exposure system for man, i.e.. 
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14 when he's smoking cigarettes, and on that basis, 

15 do we get carcinogenic end points. I think 

16 that's — 

17 Q. I think that's probably a better 

18 way of putting it than I put it. 

19 A. I would argue with you that the 

20 whole nature of toxicology is, you attempt to 

21 give the maximum tolerated doses to either the 

22 species or the system where you are trying to 

23 look at the particular end points, and we use 

24 enormously high concentrations of the cigarette 

25 

page 236 
page 237 

1 smoke or cigarette smoke condensate in order to 

2 try and elicit an end point. So I would say 

3 that, in our studies, inhalation studies, mouse 

4 skin painting studies, even in our in-vitro 

5 studies, dose for dose, and this is where I have 

6 concern because how can I estimate the true 

7 concentration of exposure for man? 

8 Do you want me to do it by 

9 cigarette, by the amount he takes into his lung, 

10 or by the particulate constituent and where it 

11 gets to in the lung and what the concentration 

12 at that point of contact is? All these have 

13 relevance for the biological system and 

14 therefore it really isn't practical to say, 

15 therefore, "I'm going to try and make a 

16 equivalent system in man and see whether this 

17 shows me whether cigarette smoke at these 

18 numbers or these doses gives me these numbers." 

19 It really isn't as simple as that. I can't 

20 conduct it on that basis, I'm afraid. 

21 Q. Have you ever attempted to conduct 

22 a study using the equilibrium of dosage between 

23 the laboratory and what a smoker gains? 

24 A. As I indicated, scientifically, I 

25 
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1 think it's not appropriate and indeed 

2 inappropriate to try and do that. And the 

3 system we've developed has been true 

4 toxicological models to try and achieve toxicity 

5 to try and maximize the chance of getting to the 

6 end points. In animal inhalation studies, I 

7 think in our lifetime study, I think we saw one 

8 tumor in the low smoke group. 

9 Q. The lifetime study that you 

10 referred to, and you referred to it as "our 

11 lifetime study," was that the only lifetime 

12 study that you can recall that was performed at 

13 BATCO or on BATCO's behalf? 

14 A. In fact, there were, I believe 

15 there were two lifetime studies. One was 

16 dietary-based and one was 

17 smoke-inhalation-based. 

18 Q. In the dietary-based study, what 

19 were the control factors in that study? 

20 A. We were trying to resolve an 

21 observation in our lifetime smoke exposure study 

22 where our control rats were dying at a younger 
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23 age than the smoke-exposed rats and the belief 

24 was that they were actually consuming less 

25 

page 238 
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1 calories as part of either the smoking regime or 

2 in terms of their being more active when taken 

3 out of cages, put into the smoke exposure system 

4 and back in cages. So they were having longer 

5 life spans than the control rats in general and 

6 we were trying to explain that, putting animals 

7 on to restricted diets to see if we could extend 

8 their lifetimes so we could conduct more 

9 appropriate control studies in the future. 

10 Q. Did you prove or disprove your 

11 hypothesis in that regard? 

12 A. Certainly, caloric-restricted 

13 animals certainly live longer and certainly the 

14 controls had lower incidence in particularly 

15 mammary tumors that exist both in male and 

16 female rats. 

17 Q. Your opinion as stated here is that 

18 you cannot know with absolute scientific 

19 certainty that smoking is a cause of disease in 

20 any person, is that correct? 

21 A. That's correct. 

22 Q. And that would be true for an 

23 individual who smoked three packs of cigarettes 

24 a day for 25 years? 

25 
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1 A. Yes, it would. 

2 Q. And that would be the same as if a 

3 smoker smoked four cigarettes a day for thirty 

4 years as well. Is that correct? 

5 A. Well, again, we're mixing two 

6 things up here. I think we come back to 

7 populations. I indicated to you that time and 

8 dose were significant; certainly, enhanced the 

9 risk ratio. But whether that gives me clear 

10 insight as to whether an individual would or 

11 wouldn't develop a disease, it doesn't take me 

12 any further. 

13 Q. Is it possible for you to conclude 

14 that cigarette smoking is a cause of a disease 

15 even if you do not know the exact way in which 

16 cells are mutated in the body? 

17 A. To be fair, I think I've answered 

18 that question earlier. You may not think in the 

19 same form, but I went through my rationale with 

20 respect to epidemiological studies, so-called 

21 statistical studies looking at lung cancer 

22 incidence and smoking activity. 

23 I indicated to you that cigarette 

24 smoking in my view for that particular disease 

25 
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1 was probably the most significant risk factor. 

2 The risk factor is affected by time and quantity 

3 of smoke taken in by the consumer, the consumer 

4 group. 
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By starting early, by quitting 
sooner, the risk rises and reduces respectively. 
I concluded on that basis that cigarette smoke 
is a likely cause of lung cancer in populations. 

Q. And now I'm asking you, for an 

individual person, is it possible for you to 
conclude that smoking is a cause of an 
individual person's lung cancer, even if you 
cannot identify the exact way in which cells in 
that particular individual have been mutated as 
a result of the lung cancer? 

MR. SHEFFLER: Is this a 
hypothetical or is this based upon the 
knowledge that we have today? 

MR. HEFTER: Based on the knowledge 
we have today. 

A. I don't believe I can. 

Q. I just want to turn your attention 

to page 9 of your report. And we may have 
already gone through this, and for that, I 

241 
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apologize. But if you look at the last sentence 
of the holdover paragraph, carryover paragraph, 
the last sentence that begins, "Nonetheless," do 
you see where I am? 

A. Yes, I do. 

Q. "BATCO pursued cigarette designs 

that might reliably produce lower biological 

activities in the assays prevailing at the time 
in the scientific community." 

Can you identify the cigarette 
designs that BATCO pursued? 

A. This was a research objective and I 

believe what I'm trying to convey here is the 
fact that we undertook a great deal of research 
and did a whole series of design parameters 
against the backdrop of available tests, test 
methodologies and their ability to assess or 
otherwise the significance of those changes for 
man, and we have a complete history. 

You can look at the Janus study, 
you can look at the inhalation studies, you can 
look at the in-vitro studies, and we have 
consistently pursued that goal and objective, 
but don't feel comfortable that we have been 
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able to reach such a conclusion other than, as I 
indicated to you, total reduction in dose to the 
consumer, which I believe is an appropriate 
step, the most appropriate step currently in the 
light of today's knowledge and the limitations 
that we have with respect to assessing 
qualitative product, qualitative changes in the 
product. I think that's the most appropriate 
group to take, personally. 

Q. Just so I'm clear and the record is 

clear, BATCO has not marketed cigarettes with a 
different design that might reliably produce 
lower biological activity? 
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14 

15 

A. 

bold — 

That is 

correct. If 

I might be so 

16 

Q. 

I think 

you answered 

my question. 

17 

A. 

— I'm 

not sure that 

I did. 


18 actually. I gave you an answer but I'm not 

19 absolutely sure it is a full answer. 

20 I have to talk about specific 

21 activity or total activity per cigarette. Now, 

22 my comments with respect to dose relate to total 

23 biological activity per cigarette, and we have 

24 most decidedly developed products with reduced 

25 
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1 deliveries. I mean, total activity terms will 

2 reduced. 

3 What we haven't achieved in my view 

4 is qualitative changes in the specific activity 

5 of tar with the particular objective of reducing 

6 that biological activity as assessed by a 

7 biological test, and then actively going out and 

8 marketing that. We have quite categorically 

9 reduced the total biological activity in terms 

10 of product offering by virtue of reducing the 

11 overall delivery of the cigarette. And we have 

12 used a whole variety of cigarette design and 

13 design variables to help us achieve that; 

14 filtration, ventilation, using expanded tobacco, 

15 using blends with reduced tar potential; and 

16 that is really just to mention but a few. 

17 We could increase the paper 

18 porosity. Anything that results in an overall 

19 reduction in the total delivery of the 

20 cigarette, total activity items per cigarette, 

21 will have been reduced. 

22 Q. You can't say that, for any given 

23 smoker, that the total yield has been reduced? 

24 A. Depends what cigarette he's 

25 
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1 smoking. You have to give me the specifics of 

2 what cigarette you wish me to think about him 

3 smoking. The one-milligram cigarette, 

4 five-milligram cigarette, ten-milligram 

5 cigarette; five cigarettes a day, ten cigarettes 

6 a day, twenty cigarettes a day; do you want me 

7 to consider whether he's been switched from one 

8 product style to another? Do you want me to 

9 think about whether he's actually increased or 

10 decreased his numbers of cigarettes smoked? We 

11 have to look at the full array of factors that 

12 would influence total dose. 

13 Q. But you would agree that all those 

14 factors would go into determining what the 

15 individual's total dose would be? 

16 A. Indeed, including his smoking 

17 behavior. 

18 Q. Were you a member of the Tobacco 

19 Working Group at the National Cancer Institute? 

20 A. No, I wasn't. 

21 Q. Do you have personal knowledge of 

22 the funding requirements of the Tobacco Working 
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Group of the National Cancer Institute? 

A. My understanding was that it was 


245 

246 

money provided by the industry to facilitate the 
conducting of particular studies by the National 
Cancer Institute. 

Q. Do you know if the Federal 

Government of the United States provided funding 
to the National Cancer Institute's Tobacco 
Working Group? 

A. I'm not aware of that fact. It 

wouldn't surprise me one way or the other if 
they did or they didn't. 

Q. But you have no personal knowledge 

of whether, throughout the course of the Tobacco 
Working Group's history, the United States 
Federal Government increased its funding, 
decreased its funding, maintained the same 
levels of funding for the group? 

A. I'm not aware of the funding 

sources or levels by respective parties, no. 

Q. Are you aware of any political 

influence that were exercised on any member of 
the Tobacco Working Group during its history? 

A. I'm not aware of any, no. 

Q. You're not aware of any one way or 

the other, is that correct? 
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A. I've never heard anything to that 

effect. 

Q. Do you know who Professor Gory is? 

A. Yes, I do. 

Q. Who is Professor Gory? 

A. I believe that, well, there's a 

G.O. Gory who has worked at the National Cancer 
Institute, worked as an advisor to members of 
the tobacco industry in the U.S., and he's 
participated in a number of research conferences 
that I'm aware, like the Banbury conference. 

Q. Do you know when the Tobacco 

Working Group at the National Cancer Institute 
ceased to be in existence? 

A. Not specifically, no. But I would 

think it must have been 'roundabout the early 
'60s, early '70s, from my guess. 

Q. Are you aware that Professor Gory 

became a consultant to the tobacco industry 
following his tenure at the Tobacco Working 
Group? 

A. As I said earlier, it was my 

understanding that he had been either a 
consultant or adviser to either members of or. 
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collectively, the tobacco industry in the U.S. 

Q. Turn to page 11 of your report. In 

the middle paragraph, it says, "BATCO began its 
own short-term inhalation testing internally in 
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A. Um-hum. 

Q. Is that the same animal inhalation 

testing that we were referring to earlier today? 

A. Yes, it is. And the date varies a 

little because B.A.T. undertook to build a 
facility and actually conducted using its own 
staff at somebody else's facility, Wickham, for 
a short period of time before that facility 
became available in house. I think it was about 
'73 when the facility became available in house, 
but those staff had been recruited to work on 
those projects at an external laboratory. 

Q. But it would be fair to say that, 

when you say they began in 1971, that was the 
process of starting the animal inhalation 
studies and the development of and building of 
its own facility? 

A. Yes, building the facility, 

validating and developing an appropriate 
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protocol, building an inhalation facility and an 
exposure system and validating that, and that 
work was published in the early '70s when we 
developed our own in-house animal inhalation 
system which we felt superseded and was superior 
to any other exposure system that was in 
existence at that particular time. 

Q. I guess what I'm trying to get at 

is whether I've covered all this information 
already or whether I haven't, and whether this 
is a separate — 

A. Sorry. 

Q. — project or entity. Is it 

correct to say that it's not, we've covered — 

A. We have covered it, yes. 

MR. HEFTER: I'd like to maybe just 
go off the record now and take a few 
minutes to take a look at my notes. I may 
be done with what I need to do. 

VIDEOGRAPHER: The time is 3:44 p.m. 

and we're going off the record. 

(Recess taken.) 

VIDEOGRAPHER: The time is 3:57 p.m. 

and we're back on the record. 
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EXAMINATION (Cont'd.) 

BY MR. HEFTER: 

Q. If you could just turn to page 7 of 

your report, I just want to turn back for a 
second to your use of the term "information 
gaps," which reflect a lack of understanding 
about specific causation in a specific 
individual. And you list four such information 

gaps; is that a fair characterization? 

A. Yes. 

Q. Can you identify any other 

information gaps? 

A. I think I've already covered it. 
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14 Q. Have you had any discussions with 

15 your counsel in the case about the possibility 

16 of you offering opinions that are not expressed 

17 in this report at trial in this case? 

18 A. Not that I'm aware of. 

19 Q. Are you aware, have you been 

20 designated as an expert in this case by your 

21 lawyers to opine on any matters outside what's 

22 stated in this report? 

23 MR. SHEFFLER: Objection to the 

24 form. "Your lawyers," which, the tobacco 

25 

page 250 
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1 company — lawyers for the British American 

2 Tobacco Company? 

3 MR. HEFTER: Right. And you can 

4 adopt that language in my question. 

5 A. Would you mind reminding me what the 

6 question was? I'm sorry. 

7 Q. I apologize for the confusion here. 

8 To your knowledge, do the opinions that are 

9 expressed in the report reflect the expert 


10 

opinions that you will be offering at trial on 

11 

behalf of 

BATCO and Brown & Williamson in this 

12 

case? 


13 

A. 

In principle, yes. 

14 

Q. 

There are no subject areas that you 

15 

know of, sitting here today, that you would be 

16 

testifying 

to at trial that are not included in 

17 

the report 

, is that correct? 

18 

A. 

Not of my volition, yes. 

19 

Q. 

Not to your knowledge. 

20 

A. 

Correct. 

21 

Q. 

If you look at point 3 — 

22 

A. 

Yes. 

23 

Q. 

— the third factor, there, "The 

24 

inability 

to produce human type disease in 

25 



page 

251 


page 

252 



1 animal inhalation toxicity bioassay of tobacco 

2 smoke." 

3 Are you referring to the animal 

4 inhalation studies that were conducted by BATCO 

5 or the research facility on behalf of BATCO 

6 before it? 

7 A. I'm talking in general here, in 

8 terms of published data relating to that 

9 particular technology and exposure regime and 

10 system. 

11 Q. And is all the published data on 

12 the animal inhalation toxicity studies referred 

13 to in your reliance — 

14 A. I believe they would be. 

15 Q. — report? 

16 A. I believe they would be indicated 

17 in there. 

18 Q. Do you know of any scientific 

19 literature that you've relied on in forming the 

20 basis of point 3 here that is not included in 

21 your reliance material? 

22 A. Not to the best of my knowledge. 
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23 Q. Do you know of any scientific 

24 literature sitting here today that you have 

25 
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1 relied on specifically in forming the basis of 

2 your opinion stated in the expert report that 

3 you have not included in your list of reliance 

4 materials? 

5 A. I don't believe there's anything 

6 that I've explicitly relied on that's absent 

7 from this document set. 

8 Q. If you turn to, right before, on 

9 page 7, right before the subheading, "Causation 

10 has not been demonstrated"? 

11 A. Yes. 

12 Q. And it states, "The media (and the 

13 researchers themselves) acknowledge indirectly 

14 that science had never before shown a link (or 

15 causal mechanism) between smoking and cancer," 

16 with a footnote. 

17 Have you had any discussions with 

18 Mr. Denissenko or any of the other coauthors of 

19 the article that's reflected in footnote 7? 

20 A. I have not had any personal 

21 conversations with anyone from the Denissenko 

22 group although I believe we did send them a 

23 written correspondence outlining some of what we 

24 considered to be weaknesses to their study. I 

25 
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1 think we copied the letter to them but sent it 

2 to the journal that published the data. The 

3 journal chose not to publish our comments, I 

4 believe. 

5 Q. Did you receive a response from the 

6 Denissenko group or the publication. Science? 

7 A. I believe that we invited a 

8 dialogue with Denissenko and I believe that that 

9 was — that offer was not taken up and that 

10 might have been in writing from them. 

11 Q. What is the basis for your 

12 statement that — two questions — what is the 

13 basis for your statement in your expert report 

14 that the researchers themselves acknowledge 

15 indirectly that science had never before shown a 

16 link or causal mechanism between smoking and 

17 cancer? 

18 A. I think because they were 

19 challenged directly as to whether the comments 

20 raised in the media were actually attributed to 

21 them and thought to be direct comments from 

22 them. In — I think in correspondence to the 

23 journal, but not in response to our comment on 

24 their paper, and also in subsequent conference, 

25 

page 254 
page 255 

1 I think it was — 

2 Q. Excuse me — 

3 A. — in a conference, I believe that 

4 they did not say that — they said they hadn't 
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made those comments and they hadn't drawn those 
particular conclusions when challenged. 

Q. Do you know the name of the 

conference or where that conference took place? 

A. Offhand, I don't, I'm afraid. 

Q. Were you an attendee at that 

conference? 

A. No, that information was relayed to 

me. 

Q. By whom? 

A. By Ian Massey, I believe. 

Q. And who is — 

A. He's an employee of BATCO. 

Q. Was Mr. Massey — 

A. Dr. Ian Massey. 

Q. — Dr. Massey, was he in attendance 

at the conference? 

A. If he wasn't, one of his colleagues 

either internally or one of his fellow 
researchers in other institutes would have been 
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in attendance and relayed that information to 
him directly. 

Q. So is it your position that the 

Denissenko group have now taken the position 
that they have not concluded that there was a 
link or causal mechanism between smoking and 
cancer? 

A. Well, there are two things here. 

And the comment I was making was with respect to 
the basic mechanism, and I think they now 
acknowledge their own weaknesses in their 
argument but, obviously, the headline comment 
was, "The first time a direct link has been 
shown between a constituent of cigarette smoke 
and," in their words, "The basis of disease"; 
i.e., interaction at the DNA level. 

It was, in essence, was in their 
view a step in the process, in fact, the 
significant step in the process towards tumor 
development. 

Shall I rephrase that? 

Q. No, there's no necessity for you to 

rephrase that, I don't think. Let me ask a 
question of you. 

256 

257 

MR. HEFTER: Can I have the answer 
read back? I think I'm a little confused. 
(Record read.) 

Q. So are you saying that they have now 

acknowledged that this is not the first time 
that there's an identification of the link? 

A. No. I think the media claim was, 

this was the first — by implication, this was 
the first time a direct causal mechanism had 


10 been identified. And that was in the headline 


11 that was reported from this publication. 

12 Our argument is that we don't 

13 believe that this was a substantive finding. 
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14 per se, and indeed, we don't think that the 

15 information that they were providing was 

16 properly addressed, properly evaluated and 

17 properly experimentally conducted. So we 

18 thought there were significant weaknesses in 

19 their science. 

20 But the point we're making here is, 

21 by implication, the media and the researchers 

22 were implying that this was the first time that 

23 a causal link had been established and we're 

24 talking of, what, a couple of years ago. The 

25 
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1 arguments I raised were with respect to their 

2 scientific argument. 

3 Q. Okay, I don't think I'm following 

4 you, but it may be me. 

5 You also indicate that, and I said 

6 there were two parts to the question, that the 

7 media has acknowledged that science had never 

8 before shown a link or causal mechanism between 

9 smoking and cancer. 

10 And what is the basis for your 

11 statement with respect to the media? 

12 A. I think the article stands and 

13 represents itself. And if you look at the 

14 article, the clear implication was, this was the 

15 first time, and I think we're talking somewhere 

16 about 1996-'97 — '96, I think it was, when this 

17 publication was issued generally, this was the 

18 first time that a direct causal mechanism had 

19 been identified with respect to the development 

20 of lung cancer from exposure from an 

21 environmental chemical, in this case the 

22 metabolite of benzopyrene. 

23 So the issue there is, this was a 

24 thought that the media had, and this was the 

25 
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1 first time that a causal link had been 

2 established, but that's the point I'm making 

3 with respect to the media. 

4 The second point is, we had serious 

5 scientific questions with respect to the science 

6 contained within the paper and we didn't 

7 think — even if that were the case or the view 

8 of the media or the Denissenko group, we don't 

9 think that they had actually established 


10 

anything of 

great scientific significance 

in any 

11 

event. 




12 

Q. 

Have the editors of the Wall 

Street 

13 

Journal published anything 

to suggest that 

they 

14 

were incorrect in any way 

in the article? 


15 

A. 

No. No. 



16 

Q. 

So — 



17 


MR. SHEFFLER: 

Objection. I 

think 

18 

you're implying that 

he's saying that the 

19 

media 

somehow or other retracted or 

said 

20 

they 

were incorrect. 

I think you need to 

21 

read 

that sentence again. He's not 

saying 

22 

the media retracted 

anything. 
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THE WITNESS: I'm saying, this is 
the view the media project, and indeed, 

259 

260 

made. 

MR. SHEFFLER: Michael — 

Q. Prior to the time that either The 

Wall Street Journal article was published or the 
article by the Denissenko group; is that 
correct? 

A. Yes. 

Q. That, prior to that time, science 

had never before, had made that claim. 

A. That is the implication of their 

publication and that media statement, yes. 

Q. Thank you. Took me a while, but I 

got there. 

A. I'm sorry. It's really two 

sentences in one, so it's partially my fault in 
the way I constructed it. I apologize for that. 

MR. HEFTER: Let me just mark this 
document for identification as Read Exhibit 
4 . 

(Deposition Exhibit (Read) 4, 
document entitled, "Nicotine Conference, 
Southampton, 6 to 8 June 1984, summary", 
marked for identification, as of this 
date.) 
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261 

MR. HEFTER: Which is a document 
entitled, "Nicotine Conference, 

Southampton, 6 to 8 June 1984, summary," 
with a number on the bottom right-hand 
corner of 101234971, I'll say 3, but that 
may be incorrect, 49. 

Q. Have you ever seen this document 

before? 

A. Yes, I have. 

Q. Were you the author of this 

document? 

A. Yes, I was. I was the host at the 

conference. As a consequence, it was my 
responsibility to construct the minutes from 
that conference. 

Q. Have you had an opportunity just to 

strum through this? 

A. I've strummed through it, yes. I 

haven't read it in detail. 

Q. Is it a fair and accurate 

description of the document that you authored 
back in 1984? 

MR. SHEFFLER: Object. You said 
"fair and accurate description"? 

261 

262 

MR. HEFTER: Let me rephrase that. 

Q. You have no reason to believe that 

this is not the document that you authored on or 
about June 6th to 8th, 1984 — 
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A. That's correct. 

Q. — in connection with the 

Southampton conference? 

A. That's correct. 

Q. Mr. Read, do you anticipate — 


10 


A. 

I'm 

sorry? 


11 


Q. 

I'm 

not going 

to ask you any more 

12 

questions 

about 

that document. 

13 


A. 

Okay. 


14 


Q. 

Mr. 

Read, do 

you anticipate 

15 

expending 

any more hours in connection with the 

16 

Blue 

Cross 

and Blue Shield 

of New Jersey case in 

17 

your 

capacity as 

an expert 

witness? 

18 


A. 

No. 



19 



MR. 

SHEFFLER: 

Well, with the 

20 


exception. 

perhaps, 

of, if there is a 

21 


trial, we 

intend to 

call Mr. Read as a 

22 


witness. 



23 



MR. 

HEFTER: 

Understood. I do not 

24 


think that 

I have any further questions for 

25 
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Mr. Read at this time. 

THE WITNESS: Thank you very much. 
MR. LAROCHELLE: Let's go off the 

record. 

VIDEOGRAPHER: The time is 4:16 p.m. 

and we're going off the record. 

(Stenographic record only.) 

MR. LAROCHELLE: Would you mark 


9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


these as Read 5 and 6. 

(Deposition Exhibit (Read) 5, 
expert report of Graham Read in Falise 
matter, marked for identification, as of 
this date.) 

(Deposition Exhibit (Read) 6, 
summary point arising from TSC meeting, 
marked for identification, as of this 
date.) 

(Resume stenographic record.) 

VIDEOGRAPHER: The time is 4:18 

p.m. and we're back on the record. 

MS. BROWDY: If I may, Michelle 
Browdy, Kirkland & Ellis for Brown & 
Williamson. Before we start the Falise and 
National Asbestos Worker subsets of the 
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deposition, I just want to make one 
clarification. 

In Mr. Read's expert report for the 
National Asbestos Workers case, there's a 
list of his testimony and it has come to 
our attention that that list of testimony 
is incorrect. The correct list is 
contained in both the Blue Cross, Blue 
Shield and the Falise list, and just to 
clarify, to the best of our understanding, 
Mr. Read has previously testified at trial 
in the Ohio Ironworkers case, and he has 
previously testified at deposition in the 
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Ironworkers case, in the Minnesota case, in 
the Engle case, and in the Massachusetts 
case which was cross-listed with Oklahoma 
and Arizona, and that should have been 
reflected in the National Asbestos Workers 
expert report. 

MR. BROWN: Can you possibly fax me 

a letter to that effect — 

MS. BROWDY: Sure, I can do that 
possibly tomorrow. 

MR. BROWN: No rush on that. 


MR. HEFTER: Can I also make a 
statement for the record, not going back to 
the Blue Cross and Blue Shield case, in the 
course of my preparation for Mr. Read's 
deposition, I learned that we do not have 
various portions of Mr. Read's testimony, 
as well as I also believe that Mr. Read has 
testified on videotape before there were 
orders in the case requiring the defendants 
to produce all relevant transcripts and 
also videotapes. 

The videotape may be somewhere where 
nobody knows, but I would request that 
counsel in the Blue Cross, Blue Shield case 
endeavor to determine whether there is a 
videotape of Mr. Read's prior depositions 
in those cases where he has been videotaped 
and, as well as the missing transcripts, 
and I can provide you with a list of the 
transcripts that we do not have. 

MR. SHEFFLER: That would be 
helpful. Send me a letter of what you 
don't have based on what you've listed 
here. And you should be getting all the 


exhibits, I assume, from the Blue Cross 
case, no? 

MR. BROWN: If they are attached to 
the transcript, then I presume we would. 

MR. SHEFFLER: So you will have a 
list of them. 

MR. BROWN: Will you produce it in 
letter form or no? 

MR. SHEFFLER: That's fine. 

MR. BROWN: Thank you very much, I 
appreciate that. 

MR. LAROCHELLE: Michelle, while 
we're clearing up bits, as we talked off 
the record, that we also have an agreement 
in Falise that, prior to expert 
depositions, the prior testimony that's 
available to the proffering party will be 
produced to the other side and, for the 
record, I've not seen produced from 
Kirkland & Ellis any of the prior testimony 
at the deposition or trial from Mr. Read. 

I would like to get that as soon as 
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possible. 

In addition, we also talked that the 
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CV of Mr. Read that was produced to us is 
dated July 1998. I think the testimony 
from this morning makes it very clear that 
he has changed jobs, actually, twice since 
then, so I'd like an updated CV as well. 

MS. BROWDY: If there is an updated 
CV, I can get it to you. I just don't know 
whether there is one, but I'll double-check 
that. And as for the testimony, I will 
double-check with my office and make sure 
that you get whatever you're entitled to. 

MR. LAROCHELLE: Of course, that's 
fair. Thank you 
EXAMINATION BY 
MR. LAROCHELLE: 

Q. Long day, huh, Mr. Read? 

A. It's getting that way. 

Q. I'll introduce myself again: 

Dennis LaRochelle, for Orrick, Herrington & 
Sutcliffe for the plaintiffs in the Falise 
action. 

A. Right. 

Q. I'd like to ask you, have you read 

the complaint submitted by my clients in the 

267 

268 

Falise action? 

A. No. 

Q. You have not. Okay. Have you read 

any of the expert reports that have been 
submitted by my clients in the Falise action? 

A. No, I haven't. 

Q. Okay. I've put before you what has 

been marked as Read Exhibit 5. On the front, it 
says, "Expert report of Graham Read," and it 
bears the caption, "Falise versus American 
Tobacco Company," is that correct, sir? 

A. It is. 

Q. And I refer you back to page 12 of 

Read Exhibit 5. 

Is that your signature, sir? 

A. Yes, it is. 

Q. And does it indicate that you 

signed this on or about November 1st, 1999? 

A. That's correct. 

Q. Now, this expert report is in 

slightly different format than the one we've 
been talking about all day with regard to the 
Blue Cross of New Jersey case, is that correct? 

A. I think there were some minor 


268 

269 

changes, yes. 

Q. Is it your testimony that it's 

substantively the same as the Blue Cross expert 
report? 


http://legacy.library.ucsf.edu/tid/vkrip5aG0'pdtndustrydocuments.ucsf.edu/docs/llhd0001 



5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 


A. I believe so. It's not identical, 

but I believe it's substantially the same. 

Q. Can you identify any changes that 

were made that are other than typographical or 
grammatical? 

A. There is some additional 

information regarding the Brown & Williamson 
audit with respect to documents and their 
availability within the Brown & Williamson 
organization. 

Q. Are you referring to page 11 of 

Read 5, the last paragraph on that page? 

A. Yes, I believe that's where the 

information related to the audit was added to 
the basic document. 

Q. Okay. And was it your testimony 

from earlier today that you actually saw the 
audit document that was prepared by — 

A. Hugh Honeycutt. 

Q. — Hugh Honeycutt? 

269 

270 

A. Correct. 

Q. And I believe it was your testimony 

that you relied at least in part on that in 
drafting your report in this case, on page 4 — 

A. Yes. 

RQ MR. LAROCHELLE: Michelle, do we 

also have an agreement that reliance 
materials will be turned over? I believe 
this qualifies as material that he relied 
on. Because it was not on the reliance 
list, I can't say for sure whether it was 
on the CV that was produced to us or not, 
but I'd like your agreement that we will 
both check on it and if it was not in fact 
produced, I'd like it produced. 

MS. BROWDY: I'd double-check. For 
all I know it's on the CV — 

MR. LAROCHELLE: I agree, and I'll 
check the CV as well. 

Q. With regard to that audit of the B&W 

files, sir, do you know who it was that told 
Mr. Honeycutt to do this audit? 

A. No, I don't actually, no. 

Q. Do you recall where you got the 

270 

271 

copy of the audit papers from? 

A. From Hugh himself. 

Q. Directly from Mr. Honeycutt? 

A. Yes. 

Q. And what is his position at Brown & 

Williamson if you know? 

A. I would characterize him as the 

principal scientist in the Brown & Williamson 
research organization. 

Q. He's not an attorney? 

A. No, he's not. 

Q. And you're not an attorney? 

A. I'm not, no. 
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Okay, 

thank you. Your expert 
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report, sir. 

deals 

with both research done by 

16 

BATCO and by 

Brown 

& Williamson, is that 

17 

correct? 



18 

A. 

Yes . 


19 

Q. 

What preparation did you do with 

20 

regard to reviewing 

Brown & Williamson research 

21 

in order to 

draft this report? 

22 

A. 

In fact, I didn't conduct any 

23 

specific research. 

I relied on my knowledge of 

24 

events within Brown 

& Williamson. 

25 
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1 

Q. 

Do you 

feel that you are aware of 


2 all the research efforts that Brown & Williamson 

3 undertook? 

4 MR. SHEFFLER: Object to the form. 

5 A. I wouldn't be arrogant enough to say 

6 I'm aware of all of their research. I'm 

7 certainly aware of their principal activities 

8 and significant activities. We have had, 

9 obviously, many, many research conferences. We 

10 have ongoing dialogue. I have visited Brown & 

11 Williamson in the past both in Louisville and in 

12 Macon; in fact, I think I was there last week 

13 reviewing research; so yes, I'm fairly familiar 

14 and I would say from my perspective intimately 

15 familiar. 

16 Q. Who are the principal scientists 

17 you deal with at Brown & Williamson? 

18 A. Currently, and I suppose even 

19 historically, over the last five to seven years, 

20 my principal contact would be Tilford Real and 

21 Hugh Honeycutt and his team. Kelly St. Charles 

22 would be included in that, and also probably 

23 Scott Appleton and his team. 

24 Q. Thank you. Do you believe that 

25 
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1 once you came to BATCO in 1976, that you had 

2 seen or heard about all or most of the 

3 substantial research being done by Brown & 

4 Williamson? 

5 MR. SHEFFLER: Objection to the 

6 f o rm. 

7 A. I would — I would contend that I'm 

8 certainly aware of all of the research that they 

9 conducted in house, or at least the substantive 

10 body of their research they conducted in house. 

11 Q. To the best of your knowledge, is 

12 it true that Brown & Williamson has funded a lot 

13 of research through an organization called the 

14 Council for Tobacco Research USA? 

15 MR. SHEFFLER: Objection to "a lot 

16 of." Go ahead. 

17 A. Again, it's my understanding that 

18 part of the industry funding mechanism they 

19 provided funds to that particular organization 

20 and research was carried out in the name of the 

21 CTR, yes. 

22 Q. Are you familiar with all the 
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23 research that the CTR has done? 

24 A. Again, I wouldn't be arrogant 

25 
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1 enough to say I'm familiar with all of it 

2 because, if you've looked at their annual 

3 report, they have supported an enormous number 

4 of research activities, and I have certainly 

5 received all of their research summaries, and I 

6 have looked through and identified for myself at 

7 least from time to time research that's been 

8 conducted that I felt was of relevance, of 

9 interest, and of benefit to my own education. 

10 Q. And how is it that you found out 

11 what kind of research projects the CTR was doing 

12 so that you could make that determination of 

13 whether it was of interest to you or not? 

14 A. I looked at their periodic and, in 

15 most instances, annual reports where their 

16 research programs were summarized, together with 

17 a list of the publications emanating from that, 

18 from the research. 

19 Q. Okay, thank you. Are you familiar 

20 with any of the research conducted by the 

21 American Tobacco Company when it existed? 

22 A. I have no great detail of that, no. 

23 Q. Do you have any great detailed 

24 knowledge of any research done by any other 

25 
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1 tobacco company in the United States, other than 

2 Brown & Williamson? 

3 A. Well, of course, from a competitive 

4 nature, and I stress from a competitive point of 

5 view, obviously, there are thoughts, there were 

6 beliefs that certain research is being conducted 

7 by our competitors. So as part of normal 

8 business intelligence, from publications and 

9 from patent activities, and from anything that 

10 we glean from visiting various organizations, we 

11 attempted at least to formulate in our own 

12 minds, and from examination of their products, 

13 what we thought their state of knowledge and 

14 technologies and activities were. 

15 Q. Is it fair to say, though, that you 

16 do not believe you have access to internal 

17 research documents of all American tobacco 

18 companies? 

19 A. Historically, we didn't. Through 

20 the activities of litigation, obviously, a great 

21 deal of documents are now actually available 

22 through various Internet sources and I have 

23 looked, others have looked within our 

24 organization, at that information which is in 

25 
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1 the public domain emanating from their research 

2 centers. 

3 Q. Have you looked at those documents 

4 to the extent that you would consider yourself 
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5 an expert on, for example, Philip Morris's 

6 internal research? 

7 MR. SHEFFLER: All of it? 

8 MR. LAROCHELLE: All of it. 

9 MR. SHEFFLER: Object to the form. 

10 A. I couldn't possibly be an expert on 

11 their internal activities. 

12 Q. Any of their internal activities 

13 or all of their internal activities? Let me 

14 rephrase that. Let me make it clear. 

15 Would you say that you were very 

16 familiar with Philip Morris's research 

17 activities toward developing a safer cigarette? 

18 A. Well, I'm certainly aware of the 

19 outcome of such a p 
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